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How Select 


Offshore Private Bank. 


If you’re considering an 
offshore international private 
bank for an important client, 
there are certain vital questions 
you should ask before making 
your selection. 

For instance: 

Does the bank have world- 
wide expertise both offshore and 
onshore? 

Is it represented in the key 
offshore jurisdictions, so it can 
offer unbiased advice on the 
most advantageous location(s) to 
meet your client’s financial needs? 

Can it provide acomprehensive 
range of services for protection, 
enhancement and management 
of your client's assets? 

Is it capable of working with 
you and your client, to help 


design appropriate structures for 
the administration of assets 

and to provide for their ultimate 
succession? 

Can it arrange for company 
formations, management 
and accounting services from 
key offshore jurisdictions? 

Is it able to provide investment 
services and multi-currency 
banking requirements? 

Can it provide both expertise 
and longevity as an offshore 
trustee? 

Is it part of a strong, major 
banking group? 

Look no further 

Coutts & Co Trust Holdings 
Limited answers “yes” to all 
these questions. 


We have over 50 years of 


offshore private banking 
experience and operate in key 
financial jurisdictions worldwide. 

We're part of Coutts & Co 
with 300 years of English Private 
Banking tradition and reputa- 
tion for personal service. And 
we share in the many Swiss 
advantages provided by our 
international private banking 
headquarters in Zurich. What's 
more, we are a member of the 
National Westminster Bank 
Group, one of the largest and 
strongest banks in the world. 

If you have some questions 
youd like to ask us, please con- 
tact the Manager, New Business 
at the office nearest you. You can 
be assured that our conversation 
will be confidential. 


COUTTS & CO TRUST HOLDINGS LIMITED 


BAHAMAS: (809) 326-0404 CAYMAN: (809) 947-4777 GIBRALTAR: (350) 72676 GUERNSEY: (0481) 726101 
ISLE OF MAN: (0624) 632222 JERSEY: (0534) 282345 SWITZERLAND: (021) 653 29 27 URUGUAY: (5982) 606197 
Other Group Companies: British Virgin Islands, Panama, Turks & Caicos, U.S. Virgin Islands. 
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Incorporating a new company is routine to you...It’s a very speciai day to your 


clients. Empire makes sure you get the professional look for that special day that 
impresses... 


Each Corporate Kit complies with the new corporation act and features: 


Checklist Instructions Work Sheets 8 Tab Dividers Stock Transfer Ledger 25% Rag Minutes 21 Certificates Padded 
Binder ® Slip Box ® Written Statements to Organize in Lieu of Minutes ¢ Typewriter Spaced ¢ Buy-Sell Agreements ¢ Indepen- 
dent Contractor Agreement * Employment Agreement ¢ Stock Subscription Agreement ¢ Indemnification of Officers and 
Directors Plan ¢ Death Benefit Plan ¢ IRC Election 248 Plan ¢ ‘‘S’’ Corporation formerly Sub ‘‘S’’ Plan ¢ Medical Plan © Voting 
Trust Plan ® Shareholders Minutes * Directors Minutes ¢ Annual Shareholders Minutes ¢ Power of Attorney Form ® Special 
Power of Attorney Form ¢ Shareholders Notice of Waiver ® Directors Notice of Waiver ¢ Officers Notice of Waiver 
© Shareholder Proxy ® Application for Sales and Use Tax ® Application for Employer ID Number ¢ Pre-printed Envelopes for 
Both Applications ¢ Election by Small Business Corporation (Form 2553) ¢ State Unemployment Status Application. 
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Contesting Homestead 

The April 1991 article “Homestead 
Made Easy,” addressing homestead prop- 
erty, discusses the risk of transferring 
homestead before the closing of the 
period for filing creditor claims because 
creditors should have an opportunity 
to contest the fact of homestead. Fur- 
ther difficulty is created by the case of 
In re: Estate of Price v. West Florida 
Hospital, Inc., 513 So.2d 767, which 
holds that proceeds from the sale of 
homestead received by the personal 
representative are subject to the claims 
of creditors. I have resolved these diffi- 
culties in a manner that permits early 
homestead sale to third parties without 
risk. 

The deed is signed by the personal 
representative and the intended future 
recipients of the homestead. The pur- 
chase money is put in escrow by the 
closing agent (independent of personal 
representative control) subject to future 
orders of the court so as to protect the 
interest of creditors who later file claims. 
The money is later appropriately dis- 
tributed by court order after the closing 
of the creditor claim period, going to 
creditors only if they successfully con- 
test the homestead status. 


JAMES G. MAHORNER 
Tallahassee 


Urges Communication 
Regarding Fees 

I welcome Mr. Miller’s articles on 
billing. However, I find them lacking 
in applying the concept of value billing 
to concrete practice situations. 

Analogies to the repairman fixing the 
machine, or bidding on a skyscraper do 
not provide the lawyer with useful 
guidance. One area of my practice is 
estate planning. Assume a husband 
and wife come to my off ice for an estate 
plan. Their only asset is $1,000,000 of 
marketable securities. Each desires to 
leave the entire $1,000,000 to the sur- 
viving spouse. On the second death, all 
securities will pass to their children. If 
I follow their suggestion, then the es- 
tate will be reduced by estate taxes of 
approximately $150,000 following the 
death of the surviving spouse. By apply- 


4 THE FLORIDA BAR JOURNAL/OCTOBER 1991 


ing elementary principles of estate 
planning I advise them how to arrange 
their affairs so as to eliminate the 
estate tax and still accomplish their 
goals. I saved their estate $150,000. 
Does value billing mean that my fee 
should be based on the amount of estate 
tax savings realized by my plan? Does 
the value of the services change if the 
husband and wife are elderly, on the 
theory that the estate tax savings will 
occur sooner than for a middle-aged 
couple? 

How should I charge for handling a 
routine uncomplicated estate admini- 
stration? If the assets of the estate 
consist entirely of stock in one New 
York Stock Exchange company, should 
the fee be a multiple just because the 
value of the stock is $2,000,000? 

How do you apply the concept of 
value billing to representation of a 
buyer or a seller of real estate, assets 
of a business, stock or an interest in a 
partnership? Neither Mr. Miller’s arti- 
cles nor any of the other literature on 
value billing discusses these issues. In 
short, what are the criteria for estab- 
lishing value under the value billing 
method? 

I will not deny the existence of abuses 
in hourly billing. However, the abuses 
are not so inherent as to require the 
substantial elimination of the hourly 
billing method. Abuses also exist in 
contingent fee matters. The client and 
the lawyer are partners in the outcome. 
If the client is offered a settlement of 
$1,000,000, may not the lawyer’s rec- 
ommendation as to whether to accept 
be influenced by his own financial cir- 
cumstances? 

What is needed is more communica- 
tion about fees between lawyers and 
clients. Lawyers billing on an hourly 
basis should give the client an estimate 
as to the number of hours it will take 
to achieve the result. The lawyer should 
periodically reassess the estimate and 
advise the client when circumstances 
arise which cause a change. Clients 
should be advised as to whether the 
firm will charge for two lawyers when 
both attend conferences, depositions or 
hearings. Mr. Miller’s articles have en- 
gendered much discussion among 
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E Successful Litigation Techniques, Joseph 
Kelner won a record-setting $27 million award for 
Bernard Harvey, a foreman who was injured working 
at a downtown New York construction site. 

Successful Litigation Techniques is just one of 
Matthew Bender's Personal Injury publications, and 
Joseph Kelner is just one of our authors. 

THOUSANDS OF Lawyers WITH 
SINGULAR EXPERTISE. Literally thousands of 
distinguished attorneys, each a leading expert in his 
field, have contributed to 
Matthew Bender's Personal Injury 
publications. This assembly of 
legal talent is without precedent 
in legal publishing history. 


THE LEADING AUTHORITY. Matthew 
Bender's Personal Injury publications are broadly 
recognized as the most authoritative in their field. 
Covering tort actions of all descriptions, they provide 
expert insight into the full gamut of substantive and 
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array of medical texts. 

Now AVAILABLE ON CD-ROM. 
Matthew Bender’ s major Personal Injury publications 
are now available on convenient compact discs as 
well as in books — two formats of the one library no 
- PI attorney can afford to be with- 
out. For a demonstration, con- 
tact your local Matthew 
Bender representative, or call 
1-800-223-1940. 


Matthew Bender 


» THE BEST MINDS. THE BEST ANSWERS. 
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members of the Bar concerning fees. 
Hopefully it will result in more open 
and frank discussion between the law- 
yer and the client. 


L. Trop 
Fort Lauderdale 


Congratulates Miller 

I wish to congratulate James Fox 
Miller for a very successful year as 
president of The Florida Bar. 

I will miss Mr. Miller’s articles in the 
future since they were so enlightening. 
James Fox Miller will go down in 
history as being one of the finest presi- 
dents The Florida Bar has had. We are 
one of the best bars in the country and 
I feel that it has been through his 
leadership that we have accomplished 
this goal. 

I have found his articles in the Jour- 
nal not only informative but delightful 
reading. They will be missed. 


Martin M. DERNIS 
Coral Gables 
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¢ Registered Agent Service 
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Reinstatements 


James Fox Miller has been a marvel- 
ous Bar President. The manner in 
which he represented the Bar, his obvi- 
ous love for the profession, and his pride 
in being a lawyer should make all of 
us walk a little taller. His leadership 
and his President’s Page columns will 
be sorely missed. 

Thanks, Jim. 


ARTHUR D. GINSBURG 
Sarasota 


More Updates on F.S. §697.07 

I read with interest Kimberly D. 
Kolback’s article in the May 1991 issue 
of The Florida Bar Journal, as well as 
Jon E. Kane’s letter contained in the 
July 1991 issue, both concerning F.S. 
§697.07. 

The application and interpretation of 
§697.07 is of great interest to all those 
who practice in the area of mortgage 
lien enforcement. The importance of 
this statute is evidenced by the quickly 
evolving law in the area. While Mr. 
Kane noted that not all the current 
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cases were cited by Ms. Kolback, by the 
time of publication his letter did not 
contain the most recent law. 

I am certain there will be further 
decisions on this statute in the future, 
perhaps even before this letter is pub- 
lished. Please allow me to bring readers 
up to date. 

On May 1, 1991, the Fourth District 
Court of Appeal in Nassau Square 
Associates, Ltd. v. Insurance Commis- 
sioner of the State of California, 579 
So.2d 259, (Fla. 4th D.C.A. 1991), found 
that F.S. §697.07 was not intended to 
create an absolute transfer of the rents 
to the mortgagee. The court noted that 
the statute’s provision for deposit into 
the registry of the court and for court 
“adjudication of the mortgagee’s rights 
to the rents” indicated that further 
judicial proceedings were contemplated 
and that this language would be sur- 
plusage if an absolute conveyance were 
contemplated. The court also found the 
statute retroactive in application. The 
Fifth District Court of Appeal has 
agreed. Oakbrook Associates, Ltd. v. 
Insurance Commissioner of the State of 
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California, unpublished opinion found 
at 1991 WL 99930 (Fla. 5th D.C.A. 
1991); see also Haven Federal Sav. & 
Loan Assn. v. Kirian, So.2d ___, 16 
F.L.W. 309, 310, n.1 (Fla. 1991). 

To continue the confusion regarding 
this statute, on May 2, 1991, a Florida 
bankruptcy court in Jn re: Carter, 126 
B.R. 811 (Bankr. M.D. Fla. 1991), found 
that a written demand under §697.07 
effected an absolute transfer of the 
ownership of the rents to the mortga- 
gee. 

The law under the revised §697.07, 
therefore, continues to evolve. We can 
take some comfort, however, that Flor- 
ida courts have finally spoken on both 
the retroactive application as well as 
the interpretation of the assignment 
provision. The question now to be an- 
swered is: Will the bankruptcy courts 
of the Middle and Southern Districts 
alter their bankruptcy interpretation 
to follow the Florida courts? 

The rapidly evolving law on this 
statute will continue to fascinate law- 
yers in the commercial field. 


KEvINn J. O’GRADY 
Fort Lauderdale 


Criticizes Attorneys’ 
Fees Article 

The article, “Attorneys’ Fee Awards 
in Partial Contingency Situations: 
Where Do We Go From Here” (May 
1991 issue), is riddled with faulty re- 
search and misstatements of law. 

First, it states that “[flederal cases 
limit the multiplier to 1.3,” presumably 
referring to the previously cited Dela- 
ware Citizens Council for Clean Air, 483 
U.S. 714 (1987). Delaware Valley was 
a 4-1-4 plurality decision. While the 
plurality opinion does support that state- 
ment, the plurality opinion does not 
represent the decision of the court. 
Rather, the decision of the court is 
contained in the opinion of Justice 
O’Connor, concurring in the judgment, 
which when read with the dissent, 
which was joined in by four justices, 
represents the highest common denomi- 
nator of agreement and thus should be 
regarded as authoritative for future 
cases. Gregg v. Georgia, 428 U.S. 153, 
169, n. 15 (1976). Justice O’Connor’s 
opinion, when read with the dissent 
contains no limitation on the amount 
of the multiplier. 

Second, the authors quote Delaware 
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Valley for the proposition that enhance- 
ment (as it is referred to by Florida 
courts) should be reserved for “excep- 
tional cases where the need and 
justification for such enhancement are 
readily apparent.” Again, that conclu- 
sion is derived from the plurality 
opinion, and does not represent the 
opinion of the U.S. Supreme Court. 
Rather, the Court's opinion is contained 
within Justice O’Connor’s concurring 
opinion, which provided the following 
standards for when enhancement for 
contingency is appropriate: 


1. Compensation for contingency must be 
based on the difference in market treatment 
of contingency fee cases as a class, rather 
than on an assessment of the riskiness of 
any particular case. 


2. The fee applicant bears the burden of 
proving the degree to which the relevant 
market compensates for contingency. 


3. An applicant must establish that with- 
out an enhancement for risk the prevailing 
party would have faced substantial difficul- 
ties in finding counsel in the local or other 
relevant market. 


483 US. at 733. 

Unlike Justice White, who wrote the 
plurality opinion, Justice O’Connor 1) 
does not feel that enhancement should be 
“based on the legal risk or risks peculiar 
to the individual case,’ id. at 734; 2) 
does not require an “exceptional case”; 
nor 3) does she envision a typical “1/3” 
maximum cap of enhancement. (She 
declined to concur in Part V of Justice 
White’s plurality opinion.) 

Finally, the authors state that multi- 
pliers in partial contingency cases are 
“not permissible under federal law.” 
That is simply incorrect. Lattimore v. 
Oman Const., 868 F.2d 437 (11th Cir. 
1989); Curry v. Contract Fabricating, 
Inc. Profit Sharing Plan, 891 F.2d 842 
(11th Cir. 1990); Fadhl v. City and 
County of San Francisco, 859 F.2d 649 
(9th Cir. 1988); Hidle v. Geneva County 
Board of Education, 681 F.Supp. 752 
(M.D. Ala. 1988). 

Many lawyers who journey into the 
law of enhancement find it confusing 
and contradictory, especially in the wake 
of Standard Guarantee Insurance Com- 
pany v. Quanstrum, 555 So.2d 828 (Fla. 
1990). That does not, however, justify 
sloppily researched and edited articles 
which only serve to misinform The 
Florida Bar. 


JAMES K. GREEN 
West Palm Beach 
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Authors Respond 

We are aware that Justice O’Connor 
was not a part of the plurality opinion 
in Delaware Valley specifically holding 
that multipliers should be reserved for 
exceptional cases. Justice O’Connor did 
not address this point in her concurring 
opinion. However, Mr. Green should be 
aware that Justice O’Connor did side 
with a six-justice majority in the same 
case, decided prior to the rehearing and 
the second appeal. See Pennsylvania v. 
Delaware Valley Citizen Counsel for 
Clean Air, 478 U.S. 546, at 556 (1986): 
“Although upward adjustments of the 
lodestar figure are still permissible . . 
such modifications are proper only in 
certain rare and exceptional cases, sup- 
ported by both specific evidence on the 
record and detailed findings by the 
lower court.” 

This position is also supported by the 
Supreme Court’s decision in Blum v. 
Stenson, 465 U.S. 886 (1984). We stand 
by our position that only in rare and 
exceptional cases would federal law 
justify such an enhancement. 

Mr. Green also questions our conclu- 
sion that multipliers in a partial 
contingency case are not permissible 
under federal law. Mr. Green cites four 
cases to support his proposition. None 
of these cases involves a multiplier in 
a partial contingency fee situation. All 
of his citations are to total contingency 
cases involving discrimination claims. 
Our research indicates that a partial 
contingency multiplier in federal cases 
is clearly disfavored. 

Finally, with respect to Mr. Green’s 
comment that the minority of justices 
did not support the portion of the 
plurality opinion placing a “one-third 
typical maximum cap on enhancement,” 
our article clearly stated that the quote 
was from the plurality opinion. Appar- 
ently, Mr. Green failed to see this 
citation earlier in the article. 

Although Mr. Green may disagree 
with our conclusions, we believe that a 
closer reading of the relevant cases, and 
a more thoughtful analysis of the cases 
cited by Mr. Green, validates our posi- 
tion. 


NEAL A. SIVYER 
Pau. J. ULLOM 
Tampa 


Article Shows Inconsistencies 
Bravo to Thomas R. Julin for his 
insightful critique of the jury misin- 
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Oath of Admission 
to The Florida Bar 


The general principles which 
should ever control the lawyer in the 
practice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to obey 
and for the willful violation to which 
disbarment may be had. 


“| do solemnly swear: 


“tL will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“| will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“L will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the 
law of the land; 


“! will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to misiead the judge or 
jury by any artifice or false statement 
of fact or law; 


“| will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them or 
with their knowledge and approval: 


“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless 
roquired by the justice of the cause 
with which | am charged; 


“| will never reject, from any consid- 
eration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or 
malice. So help me God.” 


struction on libel recently promulgated 
by our appointed Supreme Court (“Flor- 
ida’s Not So Standard Jury Instruc- 
tions,” June 1991). 

Those instructions came into play in 
a credit defamation case in which I 
represented the plaintiff. Awaiting im- 
minent adoption by the court, they were 
touted as controlling law by opposing 
counsel. However, on closer examina- 
tion, neither I, nor opposing counsel, 
nor a frustrated trial judge could square 
them with established case law. Mr. 
Julin’s article concisely sets forth those 
inconsistencies and points out the dan- 
ger of doing what every practicing 
attorney should be entitled to do: rely 
on our Florida Supreme Court to cor- 
rectly announce the law in its jury 
instructions. 

Prior to his retirement from the bench, 
James Adkins, one of Florida’s last two 
elected justices, shared a few moments 
with me reflecting on his years on the 
court. During that conversation, he 
stressed how important it was for the 
court to strive not only for correctness 
but also clarity and consistency in its 
writings. Clarity and consistency were 
important, he said, so that, if correct, 
the court could be readily understood 
and, if incorrect, readily corrected. After 
all, he was fond of saying, “We're only 
right because we're last.” Mr. Julin’s 
article should prove valuable to a court 
which must now assess the correctness, 
clarity, and consistency of its writings 
on defamation. Perhaps, after that as- 
sessment, they will be right, at last. 


MIcHAEL H. Davipson 
Oakland Park 


Don’t Supplant 


Expert Testimony 

I was deeply troubled by Dr. David 
J. Russin’s article, “Decision Analysis: 
A Better Measure of Medical Negli- 
gence Than the Professional Standard 
of Care?” in the June Bar Journal. Dr. 
Russin’s suggestion that decision analy- 
sis supplant expert testimony as the 
basis for determination of liability in 
medical malpractice lawsuits is poorly 
reasoned and ill-advised. 

For example, Dr. Russin’s hypotheti- 
cal scenario rests upon an assumption 
that the surgeon “feels that there is a 
30 percent chance that the patient has 
appendicitis and a 70 percent chance 
that the patient has a nonsurgical 
problem such as gastroenteritis.” (Em- 
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phasis supplied.) The model fails to 
account for the possibility that the 
physician’s “feeling” that the probabil- 
ity that the patient has appendicitis is 
30 percent may be completely errone- 
ous. This error would, of course, render 
meaningless any calculation as to the 
correctness of the medical decision. The 
fundamental problem with Dr. Russin’s 
model is that in every clinical situation, 
there are variables which cannot be 
reduced to purely objective terms. It is 
for that reason that the medical disci- 
pline is commonly referred to as a 
hybrid of art and science. 

Dr. Russin’s supposition regarding 
the pernicious effect of “outcome bias” 
on experts testifying based upon retro- 
spective review is unfounded. Juries are 
instructed by the court in virtually 
every medical malpractice trial that the 
applicable standard of care by which 
the defendant is to be judged is that 
which would be practiced by an ordi- 
nary competent physician, with the 
same or similar background, practicing 
in the same or similar community, 
under the same or similar circum- 
stances. In addition, juries are routinely 
instructed that as a matter of law, a 
medical decision which in retrospect 
turns out to have been wrong, or which 
produces an unfavorable outcome, does 
not necessarily constitute negligence. 
Thus, jurors are reminded in virtually 
every case of the need to evaluate the 
defendant’s conduct prospectively. 

The “battle of the experts” that often 
occurs in medical malpractice cases is 
no different from that which occurs in 
any case that involves subject matter 
beyond the realm of knowledge of the 
ordinary lay person. The balletic inter- 
action of parties, counsel, witnesses, 
judge, and jurors provides a comprehen- 
sive framework within which the 
various experts’ opinions, the bases for 
those opinions, and the applicability of 
those opinions to the facts of the par- 
ticular case can be thoroughly probed. 

By listening to the testimony of the 
experts, as well as the judge’s instruc- 
tions on how to weigh conflicting expert 
testimony, the jury is in an ideal posi- 
tion to make a fair and impartial 
decision. Although this may occasion- 
ally produce an aberrant result, 
virtually all of those who participate 
regularly in, or who are knowledgeable 
about, this process agree that it is far 
superior to any conceivable alternative, 
including mathematical models such 


A 


as that proposed by Dr. Russin. Per- 
haps that is why the jury trial system, 
including the use of expert testimony, 
has been one of our most enduring and 
highly valued institutions. 


KENNETH M. SIGELMAN 
Los Angeles 


Disagrees with “Fiscal Farewell” 

Having worked nights to pay my way 
at college, law school, and a summer 
program at Oxford, I shed no tears for 
Tann H. Hunt’s “sad case” of the college- 
educated husband who refuses to pay 
his childrens’ way through college. 


I learned a lot in those days. I learned 
the value of education and a dollar and 
how to budget my time and my money. 
I made friends with people I never could 
have met in college and learned things 
college could not teach. Am I to under- 
stand that Ms. Hunt wants our courts 
to have the power to forbid us from 
providing the same education to our 
children? 


The position of the Florida Supreme 
Court in Grapin seems the most fair 
and reasonable of all the cases cited. 
What right does the government have 
to force a citizen to work so that another 
adult citizen can listen to lectures and 
party for four years? There is already 
too much government control of our 
lives. 

Mark WARDA 
Clearwater 


I am troubled by the tone and implica- 
tions of “Time to Say Goodbye to the 
Fiscal Farewell” in the July/August 
Journal. It is entirely appropriate that 
parents in general, and divorced fathers 
in particular, say farewell to fiscal 
responsibility for their children at some 
point. Selection of that point is more a 
political than a legal issue. As the 
author notes in the lead paragraph, it 
has traditionally been the age of major- 
ity. 

But the author argues that divorced 
fathers who can see their children 
through college should be compelled to 
do so. She displays resentment at the 
father who says, “I may help them, but 
no judge is gonna make me do it!” And 
she is openly hostile toward the father 
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who insists that some of the wife’s share 
of the property distribution should be 
used for the children’s education. “Isn’t 
it wonderful! Daddy is such a fun 
person! He has these really neat places 
to go at the beach and in the moun- 
tains!” 

The reality for most divorced fathers 
is considerably more Spartan. I find it 
offensive to see families at the high 
extreme of family wealth being used as 
an argument to establish legal princi- 
ples which will ultimately be used 
against fathers who can ill afford the 
expense. 

The author implies that children of 
divorce don’t go to college because of the 
father’s uncaring attitude, but a more 
likely cause is the financial burden of 
divorce. Consider a family unit of 
mother, father, and two children. A 
major element of family living expense 
is the home—25 percent to 40 percent 
depending on the income level and the 
source of the statistics. For an intact 
family there is only one home. But for 
a divorced family there must be two 
homes (I assume we can agree that the 
father is entitled to a home). Regardless 
of how the financial pie is split, taking 
even an additional 25 percent out for 
living expenses leaves much less avail- 
able to save for college. 

It is a singularly yuppie notion that 
all children whose families can afford 
it should receive a college education. 
And I suppose I should not be surprised, 
in the law-ridden Nineties, to see 
“should” transformed into “must.” But 
if our argument is that society benefits 
from educated young people, then it 
would be better to set up a plan to send 
deserving students to college without 
regard for the income of their parents. 
Maybe we should require that each 
father pay 10 percent of his income into 
a fund which would be used for scholar- 
ships. Just a suggestion. 

It seems to me that at one time there 
was a sense of mutual obligation in 
traditional families. The father was the 
major breadwinner. The wife provided 
“household and conjugal services.” And 
the children were expected to go to work 
early in their teen years to help support 
the family. Over the years we have 
identified the traditional roles of the 
wife and children as “chauvinist” and 
“abusive” and have liberated the poor 
wives and children. But the traditional 
role of the man remains and has been 
expanded. There is, however, a name 
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for making a man work without expec- 
tation of return—‘“slavery.” 

I cannot agree that there should be 
a legal obligation to pay a child’s college 
expenses in those cases where the bene- 
fits of family are not sufficient to 
persuade the father to do so voluntarily. 


JOHN B. DALy 
Palm Bay 


Uniform Trade Secrets 
Act Should Be Reviewed 

In his July/August article, “Florida’s 
Amended Noncompetition Statute,” Le- 
onard K. Samuels suggests that 
employees review the Uniform Trade 
Secrets Act, Chapter 668, to determine 
whether the employer has taken rea- 
sonable precautions to protect its trade 
secrets. Employers as well should ex- 
amine the Uniform Trade Secrets Act: 
After broadly defining “misappropria- 
tion,’ the act authorizes courts to enter 
injunctions, and award damages and 
attorneys’ fees, for misappropriation of 
trade secrets. This relief would benefit 
both the employer who did not have his 
employee execute a noncompetition 
agreement and the employer whose 
executed agreement might be consid- 
ered “unreasonable” on other grounds. 


RosBert E. PAIGE 
Coral Gables 


“Exceptions” Add Savor 

The reference by Bob McClure in the 
July/August issue, “Lawyer at Large,” 
to exceptions being abolished by 
Fla.R.Civ.P. 1.470 aroused some inter- 
est. 

Fla.R.Civ.P. 1.470(a), I believe, only 
provides that exceptions are no longer 
necessary; it does not, thereby, prohibit 
stating an exception. 

As Mr. Darrow would doubtless agree, 
an exception—while not necessary— 
may, at whiles, add savor to the pro- 
ceedings. The subtle thrust of an 
exception is ably explained by Peter 
Finley Dunne’s famous “Mr. Dooley” in 
Mr. Dooley on Making a Will: On Crimi- 
nal Trials: “Th’ lawyer fr th’ definse 
objicts to all th’ questions an’ whin th’ 
coort overrules him he takes an excip- 
tion. That is as much to say to th’ judge: 
Tll make a jack iv ye in th’ supreem 
coort.” 

I believe, on balance, Mr. Rumpole 
would also approve. 


A. BEsSsENT III 
Starke 


Criticizes Offer of 
Judgment Article 


I just read the article by Judge 
Hauser, (“The New Offer of Judgment 
Statute,” July/August 1991 issue), and 
I could not let it pass without comment. 

Judge Hauser makes what appear to 
be two serious errors in reading the new 
statute, F.S. §768.79 (1990). He states 
categorically that it applies only to 
actions for “damages involving a con- 
tract or insurance policy,” but my copy 
of the statute does not say that. It 
states: 

(1)In any civil action for damages filed in the 
courts of this state, if a defendant files an 
offer of judgment which is not accepted by 
the plaintiff within 30 days, the defendant 
shall be entitled to recover reasonable costs 
and attorney’s fees incurred by him or on his 
behalf pursuant to a policy of liability insur- 
ance or other contract from the date of filing 
of the offer if the judgment is one of no 
liability or the judgment obtained by the 


plaintiff is at least 25 percent less than such 


To me, and I suspect to most practic- 
ing lawyers, this language seems pretty 
clear. The statute applies to any civil 
action for damages filed in state court. 
The reference to “a policy of liability 
insurance or other contract” concerns a 
possible source of the money used to 
pay the costs or fees for which the 
plaintiff will ultimately be held liable. 
It does not limit the applicability of the 
statute to insurance and contract cases. 

The other apparently glaring error 
in the judge’s reading of the statute 
concerns the amount by which the offer 
of judgment must vary from the amount 
actually recovered to trigger the sanc- 
tion of the statute. The judge persists 
in making statements such as the fol- 
lowing: 

If a defendant serves an offer of judgment 
and the amount recovered is less than 25 


percent of that offer, the defendant shall be 
awarded reasonable attorneys’ fees. . . . 


Contrast that with the actual lan- 
guage of the statute: 


[I]f a defendant files an offer of judgment 
. . . [he] shall be entitled to recover reason- 
able costs and attorney’s fees . . . if the 
judgment is one of no liability or the judg- 
ment obtained by the plaintiff is at least 25 
percent less than such offer. . . . 


If Judge Hauser is correct in his 
interpretation, the legislature needs 
help (something I’ve suspected for some 
time now). If my reading is correct, 
please tell me the goofs are simply typos 
and not the harbingers of a complete 


breakdown of English and mathemati- 
cal comprehension in our trial courts. 


Kay G. FINLEY 
Summerland Key 


Author’s Response 

This letter is in response to the 
comments regarding my article. I con- 
fess a typographical error regarding the 
language in the article in which I state 
that the defendant will be entitled to 
attorneys’ fees if the amount recovered 
is less than 25 percent of the offer. It 
should have read the amount recovered 
was less than 75 percent of the amount 
offered. 

I also agree that F.S. §768.79 (1990) 
probably applies to any civil action, not 
just insurance or contract cases. The 
language regarding limiting attorneys’ 
fees states at F.S. §768.799(1): “(T]he 
defendant shall be entitled to recover 
reasonable costs and attorney’s fees 
incurred by him or on his behalf pursu- 
ant to a policy of liability insurance or 
other contract.” 

However, on second reading, the 
author believes that this language was 
inserted to apply to cases in which the 
defendant was represented by an insur- 
ance company and the defendant did 
not personally incur any attorneys’ fees. 
See Aspen v. Bayless, 564 So.2d 1081 
(Fla. 1990); Devlin v. Delray Commu- 
nity Hospital, 575 So.2d 757 (Fla. 4th 
DCA 1991). 

JUDGE JAMES HAUSER 
Orlando 


Court-ordered Mediation 

I read Mr. Strelec’s article, “A Trial 
Lawyer’s Guide to Mediation,” in the 
July/August Bar Journal with consider- 
able interest. However, there is a gap 
in the court-ordered mediation statute 
and rule that I believe needs to be 
addressed. 

During the course of litigating a 
claim, my opponent and I were ordered 
to participate in mediation. A date for 
the mediation conference was ordered. 
Since depositions were permitted, I 
“noticed” my opponent to take his cli- 
ent’s deposition. On the designated date, 
his client failed to appear. 

My next step was to file a motion to 
compel and set a hearing before the 
judge hearing such motions. The defen- 
dant was ordered to appear on a date 
and a time certain—the deposition date 


having been set prior to the mediation 
date. One might guess that the defen- 
dant would again fail to appear, and 
such was the case. 

I then called the mediation office and 
my opponent the day before the confer- 
ence and notified them the mediation 
conference would have to be continued 
until another hearing could be held. 
The next morning I arrived at my office 
to find a telephone message from the 
office of the judge assigned to the case. 
The substance of the message was that 
I could not cancel the mediation confer- 
ence; that the defendant, his attorney, 
and the mediator were waiting for me 
and my client; and that the clock was 
running at $150 per hour. 

My travel time to the conference was 
approximately 45 minutes. The confer- 
ence proceeded; the mediator was paid 
for the total time; and subsequently 
(three months later) I received a final 
judgment. 

I attempted to discuss the matter 
with the judge involved but was unable 
to do so. 

Neither the statute nor the rule cov- 
ers the situation in which a party 
refuses to participate in discovery dur- 


ing the court-ordered mediation process 
and instead appears for the first time 
at the mediation conference. 

Tangentially, it would appear that, 
if court-ordered mediation becomes the 
“norm,” and if the parties are going to 
be required to pay for mediators, there 
should be a decrease in the require- 
ments for additions to the judiciary as 
well as a decrease in funds required to 
support the system. 

LESLIE N. SHADE, JR. 

Tampa 


Correction 

The Journal failed to credit the co- 
authors of “Rule 11 — A 1991 Perspec- 
tive,” in the May issue. The article was 
jointly written by Gregory M. Luck, 
Michael O. Sutton, and Patricia A. 
Riley. 


The Florida Bar Journal welcomes 
letters to the editor. Letters should be 
no longer than 350 words, and may be 
edited. Letters may be directed to 
“Letters to the Editor,’ The Florida Bar 
Journal, 650 Apalachee Parkway, 
Tallahassee 32399-2300. 


For more information call: 


Mike Shook 
1-800-422-7736 
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here is an old saying that 
you could always tell a Har- 
vard man, but you couldn’t 
tell him much. Today, you 
can’t readily tell a Harvard man, since 
almost 50 percent of this year’s entering 
class are women. Women are now nu- 
merically a significant part of the 
commercial and professional worlds and 
the trends indicate their numbers are 
continuing to increase. Some would 
therefore state that gender bias is a 
concept of the past. They are wrong. 
The Florida Supreme Court, through 
its then-Chief Justice Parker Lee 
McDonald, issued an order in 1987 
creating a gender bias study commis- 
sion to determine in what areas of our 
legal society gender bias exists and to 
recommend measures to correct, or at 
least minimize, the effect of any such 
bias. The results, published in 1990, 
were startling to some and expected by 
others. Bias was found in the legal 
profession and was reflected by lower 
salaries to women than to men in the 
same positions, by less opportunities for 
women than men throughout the sys- 
tem, and by a lack of sensitivity toward 
women’s attempts to balance their ca- 
reer and family responsibilities. The 
commission documented lawyers and 
judges using inappropriate, demeaning 
language when addressing or talking 
about women attorneys, witnesses, and 
litigants. Courthouse personnel in gen- 
eral, the commission found, sometimes 
conducted themselves inappropriately 
in the presence of women attorneys. 
The list goes on and on. Unfortunately, 
the findings of the Florida commission 
closely parallel the findings of the re- 
port to the House of Delegates in 1988 
by the ABA’s Commission on Women 
in the Profession. Gender bias exists 
within the legal profession in Florida 
and throughout the United States. 
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We're in This Stew Together 


by Benjamin H. Hill III 


The specific origin of gender bias in 
the legal profession is impossible to 
trace, but the fact that it exists is 
understandable. Lawyers are people, 
and most people are biased about one 
subject or another. A lawyer who is 
biased against women would have the 
same feelings if he were in another 
profession. The fact that he is a lawyer 
does not mean he is biased because he 
is a lawyer. However, bias in the legal 
profession has existed for centuries. Sir 
William Blackstone, who is considered 
the writer of English common law, once 
said, “Husband and wife are one, and 
the one is the husband.” The fact that 
gender bias has existed for centuries in 
the legal profession does not make it 
right. The system is “broke,” and it 
must be fixed. 

Currently, The Florida Bar’s Special 
Committee for Gender Equality in the 
Profession, cochaired by Ellen Frieden 
and Edwin Mulock, is at work deter- 
mining how best to act upon the findings 
and implement the recommendations 


of the Supreme Court’s commission. 
Their work is expected to require more 
than one year of action. As the commit- 
tee works, they will be sending 
recommendations for consideration by 
the Board of Governors. The first of 
those should appear as early as Janu- 
ary 1992. Already they are considering 
gender neutral language requirements 
for statutes, rules, codes, and regula- 
tions. Education about gender sensitiv- 
ity in law schools and in the profession 
through CLE will be considered. Rec- 
ommendations on resolving gender 
issues in the workplace, including the 
state attorneys’ offices, law firms, and 
governmental and corporate legal of- 
fices will be made. All of their work will 
help increase the consciousness of law- 
yers to treat all lawyers with the respect 
and courtesy that professional stan- 
dards require. 

As the committee begins its work, 
we all should focus on the real objec- 
tives set forth by the Supreme Court’s 
commission. We must recognize the 
difference between avoiding sex dis- 
crimination and achieving gender 
equality. With respect to avoiding sex 
discrimination, advocates on both sides 
frequently resort to the extreme to 
prove their point. Some argue, for ex- 
ample, that admitting one woman to a 
previously all-male law firm ends the 
practice of sex discrimination. On the 
other side, others argue that if a law 
firm does not have a percentage of 
women equal to the percentage of 
women in the community, the law firm 
is discriminating. Both sides are elevat- 
ing form over substance. Quotas are not 
the answer to gender bias. The real 
work will be completed when we all 
judge a lawyer without regard to gender 
on the basis of ability, performance, and 
commitment to professionalism. 

The biggest challenge the committee 
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According toThe Wall 
Street Journal, American busi- 
ness overspends on overnight 
delivery by $3.6 billion annually. 
This guide tells why, and how 
your company can cut delivery 
costs without cutting corners. 
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For your complimentary 
copy, mail this coupon or call 
1-800-232-4877, Ext. 551. 
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cutting the cost of overnight delivery.’ 
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has, which is the same challenge facing 
all those who want to eliminate gender 
bias, is the development of educational 
programs at virtually every level within 
the profession. The report of the 


Supreme Court’s commission documents: 


statements and behavior reflecting a 
lack of sensitivity to women in all kinds 
of legal settings. One comment set forth 
in the report even involved an occur- 
rence before the state’s highest tribunal. 
During an argument before the Su- 
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preme Court, a judge used a hypotheti- 
cal involving a “pretty assistant attorney 
general wearing a red blouse.” It so 
happened the attorney arguing the case 
was an assistant attorney general wear- 
ing a red blouse. Education must begin 
in law schools, must continue through- 
out the practice of law, and must involve 
the judiciary. Codes of conduct might 
have to be changed, not to impose more 
regulation, but to set forth standards 
which will increase awareness and 
heighten sensitivity. 

I urge all Bar members during this 
period of change and adoption to con- 
duct themselves with, and create an 
atmosphere of, stability and profession- 
alism. The legal profession in Florida 
is no longer a homogenized melting pot 
of fondue. The legal profession in our 
state can be compared to a stew, com- 
posed of a wide variety of ingredients, 
each keeping its identity and own fla- 
vor. However, by being cooked together, 
each ingredient adds to the whole, 
making the stew unique and special, 
much more than the mere combination 
of its ingredients. 

The stew of the legal profession is a 
relatively recent phenomenon. The 
legal profession over recent years has 
moved from a white, exclusively male 
club to include substantial numbers of 
females and various ethnic minorities. 
More females, minorities, and diversity 
will be added. The stew is not finished. 
It is not ready to be served. But now is 
the time to turn the heat down from the 
boiling point and let it simmer, or the 
ingredients will be burned to the detri- 
ment of all. 

Many people—and lawyers are peo- 
ple too—have long-standing, uncon- 
sciously biased attitudes that must 
change. Time is the greatest healer. 
By becoming mutually sensitized and 
sensitive, the healing period will be 
shortened. Sensitivity must come 
through assertiveness, but not harsh- 
ness. Protest, rhetoric, and vindictive- 
ness must give way to understanding, 
reason, and reconciliation. Apathy must 
give way to progress. 

There is an old Chinese proverb that 
says, “If you want to remove a fly from 
a friend’s face, you don’t use a hatchet.” 

In terms of gender bias, our profes- 
sion must move throughout the next 
year from what it is, to what it could 
be, to what it should be. All of us must 
give as the transition occurs. We're in 
this stew together!9 
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EXECUTIVE DIRECTIONS 


The Bar’s Budget: 
An Ongoing Process 


ach year at this time the 
Budget Committee and staff 
begin the lengthy process 
of preparing a budget for 
the coming fiscal year. Because the Bar 
budget ultimately affects all members, 
and because a number of you have 
expressed an interest in this area, I 
thought I would use this page to give 
you a brief overview of the process. 

As with any large institution, the 
Bar’s budgeting process never really 
ends. We have a Finance and Planning 
Department headed by two certified 
public accountants who work with me 
throughout the year to make certain 
we remain on the course set by the 
Budget Committee, Board of Governors, 
and Supreme Court. The Board also 
each year selects an outside firm to 
audit all of our programs, which means 
we are now auditing the year just 
completed—and monitoring fiscal 1991- 
92—as we sit down to forecast prices 
and income for fiscal 1992-93. 

Those of you who follow the budget- 
ary information published throughout 
the year in the Bar News are aware 
that your Budget Committee has had 
remarkable success at this forecasting 
process over the years. Budget Commit- 
tee members are appointed to staggered 
terms, and often gain expertise in all 
Bar operations by serving for a number 
of years. Mike McNerney of Ft. Lauder- 
dale, for example, served on the com- 
mittee for 12 years, completing his term 
by taking on the chairmanship and 
assuming responsibility for the 1990-91 
budget. If you saw the front page of the 
August 1 News you know Mike’s experi- 
ence paid off; we ended the year with a 
surplus of $922,579 out of a $16 million 
budget. Current Budget Chair Austin 
Peele of Lake City and Chair-elect Tom 
Freeman of Altamonte Springs likewise 
have a number of years of experience 


by John F. Harkness, Jr. 


overseeing the Bar’s fiscal matters. Time 
will tell how close we are for current 
projection; first-quarter reports for fis- 
cal 1991-92 show us on track as of this 
writing. 

The process by which the commitiee 
puts together the budget is largely 
outlined in the Rules Regulating The 
Florida Bar and the Bylaws of The 
Florida Bar (Chapter 2 of the Rules). 
Under the procedure adopted by the 
Supreme Court, the Budget Committee 
begins by working with staff to forecast 
what our various programs’ needs will 
be 18 months or so from the time the 
committee receives and reviews the 
staffs first proposals. Our current in- 
house procedures require each depart- 
ment head to submit a draft budget to 
their division director (the Bar staff is 
organized within six administrative di- 
visions). I then sit down with the divi- 
sion directors and Finance and Plan- 
ning staff to review requests for new 
personnel and new equipment, and to 
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hear the department heads’ basis for 
revenue and expense projections. From 
these sessions come the first draft of the 
budget, ready for review by the Budget 
Committee. 

The nine-member committee meets 
several times during the winter to go 
through the draft budget line-by-line. 
Subcommittees are formed to review 
select areas of the budget, with each 
subcommittee chaired by a senior 
Budget Committee member who has 
experience with the specific programs 
or departments under scrutiny by the 
subcommittee. This process both as- 
sures that each program or department 
has its projections reviewed by a knowl- 
edgeable committee member and gives 
new members of the committee a chance 
to become expert in areas of Bar opera- 
tions for future budgets. 

After the subcommittees’ review, the 
Budget Committee holds one or two 
plenary sessions to pull all the informa- 
tion together and make often-difficult 
policy decisions, setting priorities in 
accordance with committee members’ 
views and those expressed by the Board 
and Supreme Court thrcughout the 
past year. If, for example, tne court has 
said we should speed up the disciplinary 
process, the committee may elect to 
grart a discipline staff request over the 
request of another program. Committee 
members are well aware that the “pie” 
is finite, and that all requests cannot 
be granted. All new programs and all 
expanded programs must also be ap- 
proved by the committee and the Board 
of Governors. 

Rule 2-6.5 requires the committee 
next to schedule a meeting in each 
appellate district. At this point in the 
process, members’ views are actively 
solicited and reviewed by the commit- 
tee, the Bar president, and by staff. 

Continued on page 85 
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Implications of the Voting Rights Act on 


Reapportionmen 


and 


Redistricting 


of Local Government 


by George L. Waas and Mitchell D. Franks 


he Florida Legislature has begun the 

constitutionally-mandated task of reap- 

portioning and redistricting the state’s 

congressional districts, and the state 
House and Senate, to ensure that as much as 
practicable, one person’s vote is as valuable as an- 
other’s, consistent with Florida’s population growth 
and shifts since the last federal census.! 

The state government officials involved in this 
process are well aware of the steps which must be 
taken so that a plan will be approved by the time 
candidates qualify for the 1992 fall elections.2 They 
recognize that reapportionment-redistricting is not 
an exact science; it is a continuously developing 
field of law. It is also an emotionally charged issue, 
because at stake is political power; that is, who has 
it and how it will be exercised. In this light, each 
step of the process will be carefully scrutinized by 
the voters and taxpayers, who have a legitimate 
interest in the redistribution of political power and 
influence. 

These concerns, however, are not limited to state 
officials alone, for while they wrestle with the 
complexities of reapportionment and redistricting 
dynamics at the state level, it is vital that those 
involved in local government (cities, counties, school 
districts) become familiar with the law, standards, 
and activities pertaining to this process. This is so 
because the U.S. Supreme Court has held that the 
Equal Protection Clause of the 14th amendment 
requires one person, one vote for local governmen- 
tal bodies.? Therefore, if as a result of population 
growth and shifts, existing local government dis- 
tricts are now malapportioned,* it will be necessary 
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to “redistrict” to remedy this condition. 

This process includes the steps to be taken in the 
redistribution of political power, with particular 
emphasis on the Voting Rights Act’s impact on the 
voting rights of racial and ethnic minorities. The 
following represents a brief discussion of the factors 
involved in this process, with emphasis on the effect 
of §§2 and 5 of the Voting Rights Act of 1965, as 
amended, on the validity of a redistricting plan. 


Reapportionment-Redistricting Factors 

The first step in the process is to determine the 
ideal population of each representative district by 
dividing the total population according to the 
census by the respective number of districts.® 

The second step is the determination of permissi- 
ble deviations from the ideal district population. 
In first considering whether such deviations are 
even necessary, it is of primary importance that 
every effort be made to achieve zero deviation from 
population equality.6 The recent and continuing 
developments in computer technology mandate 
such an effort. If there are to be any deviations, 
they must be justified by the most compelling and 
exacting of circumstances, such as respecting local 
boundaries, making districts compact, preserving 
the cores of existing districts, avoiding contests 
between incumbents, and preserving the voting 
strength of minorities. Any deviation must be 
carefully and completely documented and explained, 
for even the slightest deviation from the largest to 
the smallest districts has been invalidated where 
the justifications were found to be constitutionally 
unacceptable.” 
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With regard to legislative redistrict- 
ing, the Florida Constitution further 
requires districts of contiguous, over- 
lapping or identical territory.8 

An important aspect of population 
deviation involves gerrymandering. Ger- 
rymandering is the arbitrary arrange- 
ment of district boundaries that gives 
undue advantage to one group (usually 
a political party) over another.? If a 
redistricting plan prevents a group or 
political party from improving its stand- 
ing in elections, consigns a group or 
party to minority status throughout the 
life of the plan, or provides a group or 
party with little or no hope of improving 
its position in the next round of redis- 
tricting, then the plan is subject to legal 
challenge.!° Thus, any plan that saves 
the seats of as many incumbent party 
members as possible to the exclusion 
of opposing party candidates lends itself 
to the possibility of a lawsuit on the 
grounds that the adversely affected 
political party has been denied equal 
protection under the law. Accordingly, 
every effort must be made to eliminate 
considerations favorable to geographi- 
cal areas or political interests; a 


redistricting plan based on political 
expediency or compromise is suscepti- 
ble to being rejected. 

Deviations from ideal districts gener- 
ally are considered in concert with 
single-member versus multi-member dis- 
tricts and minority representation. A 
single-member district is one from which 
only one representative is elected; a 
multi-member district is one from which 
more than one representative is elected. 
While the U.S. and Florida constitu- 
tions do not prohibit multi-member 
districts, such districts cannot be used 
to cancel or minimize the strength of a 
racial or language minority or to dilute 
their otherwise cohesive vote.!! 


The Voting Rights Act 

The subject of minority representa- 
tion has been given enhanced consid- 
eration over the past 10 years, as 
Congress and the courts address the 
rights of minorities to equal representa- 
tion in the political process. It is the 
guarantee of these rights that is at the 
forefront of the redistricting process for 
the 1990’s, and at the center of this 
assurance to minorities is the Voting 


Rights Act of 1965 as amended, particu- 
larly by the 1982 amendments. 

This act was passed to enforce the 
15th amendment’s prohibition against 
discrimination in voting. Of specific 
interest are §§2!2 and 5!3 of the act. 


Section 2 of the Act 

Section 2 applies to all jurisdictions 
and prohibits any state or political 
subdivision from imposing any voting 
practice or procedure that dilutes the 
voting strength of racial and ethnic 
minorities, and authorizes the filing of 
lawsuits challenging any redistricting 
plan that has that effect, regardless of 
intent to discriminate. Before enact- 
ment of the 1982 amendments, it was 
necessary to establish purposeful dis- 
criminatory intent.!4 This requirement 
served as the springboard for Congress 
to amend this section by eliminating 
the intent standard and imposing a 
results test,!5 which now allows plain- 
tiffs to prove a violation by establishing 
that they did not have an equal oppor- 
tunity to “participate in the political 
process and to elect representatives of 
their choice”!® as a result of a chal- 
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lenged voting practice or procedure. 

The §2 amendments were first con- 
sidered by the Supreme Court in 
Thornburg v. Gingles, 478 U.S. 30 
(1986), which challenged legislative re- 
districting plans in North Carolina 
involving one multi-member senate dis- 
trict, one single-member senate district, 
and five multi-member house districts. 

The court held that plaintiffs chal- 
lenging a redistricting plan must prove 
at least the following threshold condi- 
tions: 1) That the minority group is 
sufficiently large and geographically 
compact to constitute a majority in a 
single-member district; 2) that it is 
politically cohesive; and 3) that, in the 
absence of special circumstances, bloc 
voting by the white majority usually 
defeats the minority’s preferred candi- 
date. 

Once this is accomplished, certain 
objective factors must be considered by 
the court in determining whether, from 
“the totality of the circumstances,”!’ a 
§2 violation is shown. These totality 
factors include the following: 1) The 
extent of the history of official discrimi- 
nation touching on the class participa- 
tion in the democratic process; 2) racially 
polarized voting; 3) the extent to which 
the state or political subdivision has 
used unusually large election districts, 
majority vote requirements, anti-single- 
shot provisions,!§ or other voting prac- 
tices that enhance the opportunity for 
discrimination; 4) denial of access to the 
candidate slating process for members 
of the class; 5) the extent to which the 
members of the minority group bear the 
effects of discrimination in areas such 
as education, employment, and health 
which hinder effective participation; 6) 
whether political campaigns have been 
characterized by racial appeals; 7) the 
extent to which members of the pro- 
tected class have been elected; 8) 
whether there is a significant lack of 
responsiveness by elected officials to 
the particularized needs of the minority 
group; and 9) whether the policy under- 
lying the use of the voting qualification, 
standard, practice or procedure is tenu- 
ous. 

This discussion of Thornburg demon- 
strates that, if faced with a §2 challenge, 
it will be necessary to show by compel- 
ling, empirical data that under the 
totality of the circumstances, the redis- 
tricting plan is reasonable and fair and 
specifically does not dilute the voting 
strength of any minority group.!9 Care- 


ful documentation accompanied by 
precise, detailed explanation cannot be 
overemphasized here; the complexity 
of §2 litigation requires nothing less. 
Additionally, the high success rate by 
plaintiffs in these cases dictates that 
exacting attention be paid to all aspects 
of the process. 


Section 5 of the Act 

Unlike §2, §5 applies only to “cov- 
ered” jurisdictions; that is, those subject 
to preclearance by either the Depart- 


ment of Justice or the U.S. District 
Court for the District of Columbia. 
Covered jurisdictions are required to 
preclear all changes in election laws for 
a determination that any new election 
practice or procedure does not have the 
purpose or effect of denying or abridg- 
ing the right to vote of a racial or 
minority language group. Five Florida 
counties—Collier, Hardee, Hendry, 
Hillsborough and Monroe—were in- 
cluded in 1975 amendments to the act 
as covered jurisdictions because of their 


1948. House built by John Laurence, local mason. 
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Placing what's on record on-line. 


use of English only election materials 
that discriminated against voters with 
a dominant language other than Eng- 
lish. 

These changes include, but are not 
limited to: 1) Any change in qualifica- 
tion or eligibility for voting; 2) changes 
concerning registration; 3) changes in- 
volving the use of a language other than 
English in any aspect of the electoral 
process; 4) changes in the boundaries 
of voting precincts or in the location of 
polling places; 5) changes in the bounda- 
ries of a voting unit (through 
redistricting, annexation, deannexation, 
incorporation, reapportionment, chang- 
ing to at-large elections from district 
elections or changing to district elec- 
tions from at-large elections); 6) changes 
in the method of determining the out- 
come of an election; 7) changes affecting 
the eligibility of persons to become or 
remain a candidate; and 8) changes in 
the eligibility and qualification for inde- 
pendent candidates.2° 

Any changes in voting procedures or 
practices affecting those counties must 
be precleared before they can take 
effect. The fastest method to accomplish 
this for reapportionment and redistrict- 
ing purposes is by submission of the 
plan to the U.S. Justice Department.?! 
Although only five Florida counties are 
covered by the act, those counties can 
be cleared faster if the plan for the 
entire state is reviewed.22 


Some Specific Considerations 

Thornburg raises the issue whether, 
where there is a sizable minority popu- 
lation in an area, but not large enough 
to form a majority of the voters for a 
minority district, those involved in draw- 
ing the lines must maximize the 
influence of minority voters by grouping 
together the largest concentration of 
minority voters possible under the cir- 
cumstances.?3 

Another issue involves the possibility 
of §2 litigation based on the use of 
undercounted census figures in the re- 
districting process. Such potential 
litigation arises where a protected mi- 
nority group claims vote dilution 
because a jurisdiction possessing popu- 
lation undercount information fails to 
rely on the higher population figures. 
Typically, the poor and minorities are 
the most adversely impacted by under- 
counts.?4 

Other considerations involve situ- 
ations where district lines drawn to 
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avoid diluting the voting strength of 
one minority result in the claimed 
dilution of the relative voting strength 
of another; where minority vote dilution 
avoidance results in alleged adverse 
representation status for a political 
party or group; and where attempts to 
avoid a political gerrymandering claim 
arguably results in minority vote dilu- 
tion. 

The complexities of the issues in- 
volved in complying with the Voting 
Rights Act should be self-evident. 


Conclusion 

This represents an overview of the 
complex, detailed process of reappor- 
tionment and redistricting, and its 
application to local government under 
the Voting Rights Act.2° There is no 
better time than now for local govern- 
ment to gain knowledge of and 
familiarity with the intricacies of this 
process; early and continued participa- 
tion of all elements of the community, 
especially minorities, is encouraged. It 
is far better to proceed voluntarily than 
under the gun of a Voting Rights Act 
lawsuit, which is usually very expen- 
sive in terms of litigation costs and 
enhanced attorneys’ fees.9 


1 U.S. Const. art. I, §2, covers congres- 
sional reapportionment and redistricting; 
Fia. Const. art III, §16 addresses reappor- 
tionment and redistricting of the Florida 
Legislature. “Reapportionment” is redistrib- 
uting legislative seats among the political 
subdivisions, geographic areas or election 
districts of a state or nation.“Redistricting” 
is the redrawing of election district lines 
once the number of districts is determined 
after each federal census, which is taken 
every 10 years at the start of each decade. 
Because of Florida’s population growth, its 
number of congressional districts has in- 
creased from 19 to 23. But see fn. 24. 

2 The 1992 general election date is No- 
vember 3; the first day of candidate qualifying 
is set for July 6, 1992, by operation of Fua. 
Star. §99.061. 

3 Avery v. Midland County, 390 U.S. 474 
(1968). With regard to local reapportion- 
ment, it appears that the Supreme Court 
has been more flexible in reviewing justifica- 
tions for deviation from mathematical 
exactness. See Abate v. Mundt, 403 U.S. 182 
(1971), and notes 6 and 7 below. 

4 Malapportionment is the inequitable 
distribution of representative seats generally 
created by one of two factors: 1) Failure to 
reapportion at regular intervals in accor- 
dance with a population-based formula, or 
2) the formula used discriminates against a 
group or geographical area. Both practices 
are illegal. Reynolds v. Sims, 377 U.S. 533 
(1964). 

5 To determine the ideal congressional 
district, divide the total population by 23. 


Although there are presently 40 Senate and 
120 House seats in the Florida Legislature, 
the Florida Constitution authorizes the leg- 
islature to adjust those numbers so long as 
they remain within the requirement of not 
less than 30 nor more than 40 Senate seats 
and not less than 80 nor more than 120 
House seats. 

6 For congressional redistricting, the zero 
deviation is most precise, recognizing no de 
minimus population variations, thereby re- 
quiring districts to be as nearly equal in 
population as practicable. Karcher v. Daggett, 
462 U.S. 725 (1983). State legislative redis- 
tricting is governed by the Equal Protection 
Clause of the 14th amendment which re- 
quires an honest and good faith effort to 
construct districts that are “as nearly of 
equal population as is practicable.” Rey- 
nolds, 377 U.S. 533 (1964). More flexibility 
is permitted with regard to state reappor- 
tionment than congressional redistricting. 
Mahan v. Howell, 410 U.S. 315 (1973), 
modified, 411 U.S. 922 (1978). 

7 Karcher, 462 U.S. 725 (1983); Kirkpa- 
trick v. Preisler, 394 U.S. 526 (1969). 
Protection of incumbents, however, must not 
be utilized as a deviation factor at the 
expense of a protected minority’s voting 
potential. See Garza v. City of Los Angeles, 
918 F.2d 763 (9th Cir. 1990), cert. denied, 
111 S. Ct. 681 (1991). 

8 “Contiguous” means sharing a bound- 
ary for a reasonably significant district; 
“overlapping” means sharing some of the 
territory of two districts; and “identical” 
means two districts following the same lines 
(for example, consistent with the flexibility 
accorded the legislature under the state 
constitution in establishing the number of 
legislative districts, it is at least possible 
that, where multi-member districts are used, 
a Senate and a House district may have the 
same boundaries). In In re Apportionment 
Law, Senate Joint Resolution 1E, 414 So. 
2d 1040 (Fla. 1982), the Supreme Court 
declared that “contiguous” means only that 
each district must be contiguous within 
itself. 

9 In drawing district lines, consideration 
must also be given to compactness, which 
means that there are no unnecessary bulges 
and protrusions in district lines. Compact- 
ness generally reflects the absence of 
gerrymandering; however, compactness can- 
not be used as the sole justification for 
population deviation. For additional consid- 
erations, see note 19. 

10 Political gerrymandering is now a justi- 
ciable issue. Davis v. Bandemer, 478 U.S. 
109 (1986). 

11 White v. Register, 412 U.S. 755 (1973). 

12 42 U.S.C. §1973(a). 

13 42 U.S.C. §1973(c). 

14 City of Mobile v. Bolden, 446 U.S. 55 
(1980). 

15 Section 2 now reads as follows: 

“A violation of [section 2] is established if, 
based on the totality of the circumstances, 
it is shown that the political processes 
leading to nomination or election in the 
State or political subdivision are not equally 
open to participation by members of a class 
of citizens protected by [section 2] in that its 
members have less opportunity than other 
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members of the electorate to participate in 
the political process and io elect representa- 
tives of their choice. The extent to which 
members of a protected class have been 
elected to office in the State or political 
subdivision is one circumstance which may 
be considered: Provided, that nothing in this 
section establishes a right to have members 
of a protected class elected in numbers equal 
to their proportion in the population.” 42 
U.S.C. §1973(b). 

Td: 

17 In this federal circuit, the contours of 
the proper evidentiary standard applicable 
to §2 litigation are imprecise. See Solomon 
v. Liberty County, 899 F.2d 1012 (11th Cir. 
1990), cert. den., 111 S. Ct. 670 (1991). 
(Court equally divided in its interpretation 
of Gingles and §2 as to the legal effect of 
proving these factors.) 

18 Under single-shot voting, a voter may 
cast as many votes as there are candidates 
in a pool (for example, five commissioners 
running at large in a multi-member district), 
or the voters may choose to vote for a lesser 
number of candidates. This tends to allow 
factions to target, or single-shot, particular 
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candidates. 

19 Other concerns in the vote dilution 
analysis include packing and fracturing of a 
cohesive minority group. “Packing” is the 
concentration of a minority group into one 
or more districts so that the group consti- 
tutes an overwhelming majority in those 
districts, thereby negating the relative vot- 
ing strength of a percentage of total minority 
vote. Rybicki v. State Board of Elections, 
Illinois, 574 F. Supp 1082 (N.D. Ill. 1982). 
“Fracturing” is the breaking off of small 
percentages of a bloc of minority voters for 
inclusion in a large majority district, thereby 
submerging the minority vote in the major- 
ity district. Gingles v. Edmisten, 590 F. 
Supp. 345 (E.D.N.C. 1984), sub. nom., Thorn- 
burg v. Gingles, 478 U.S. 30 (1986). 

20 See 28 C.F.R. §51.13. 

21 At present, after each legislative ses- 
sion, the Attorney General of Florida submits 
for preclearance by the U.S. Departmeni of 
Justice all general legislation of statewide 
effect, as well as local acts pertaining to the 
five preclearance counties, which address 
voting. The submission requirements are set 
out in 28 C.F.R. Part 51 (1988). Local 
governments are strongly urged to become 
familiar with these federal regulations. 

22 The Civil Rights Division of the Depart- 
ment of Justice must complete its review 
within 60 days of final submission. If addi- 
tional information is requested, a second 
60-day period is provided for this further 
review. 

23 The issue of “minority influence” dis- 
tricts is discussed in Congressional 
Redistricting in the 1990’s: The Impact of the 
1982 Amendments to the Voting Rights Act, 
1 Georce Mason University Crvit Ricuts Law 
JourRNAL 207, 223-234 (1990). This article 
also addresses remedies should a Voting 
Rights Act violation be established at 236- 
243. 

24 In City of New York, et al. v. United 
States Department of Commerce, et al., Civ. 
No. 88-Civ. 3474, U.S. District Court, EDNY, 
several states, cities and counties are seek- 
ing upward adjustment of census figures, 
claiming chronic undercounting, particularly 
of the poor and minorities. Florida, as well 
as Dade and Broward counties, have joined 
this lawsuit. On July 25, 1991, the Secretary 
of Commerce announced no adjustment would 
be made. For the purposes of legislative 
redistricting, Florida is not required to rely 
on the unadjusted census figures; however, 
use of statistically adjusted data requires 
clear and convincing evidence of the superi- 
ority of the adjusted figures, and that those 
figures are used throughout the state in a 
systematic manner. 

25 There are several publications avail- 
able on the subject. To assist in understand- 
ing the process, Attorney General Bob 
Butterworth has prepared a brochure enti- 
tled “Frequently Asked Questions on 
Reapportionment and Redistricting.” For a 
copy, write to the Office of the Attorney 
General, The Capitol, Tallahassee, Florida 
32399-1050, or call (904) 487-1963. In addi- 
tion, the attorney general publishes a detailed 
legal memorandum for the legislature to 
assist the legislators in this process. The 
memorandum also is available to the public. 
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Supplementary 


to seize the judgment debtor’s 
third party claim 


ow often have you obtained 

a money judgment only to 

have to tell your client that 

the debtor does not have 
any visible assets from which to satisfy 
the judgment? The only asset that you 
have found, you tell your client with 
some apprehension, is a hotly-disputed 
claim that the debtor has against a 
third party, which the debtor is not 
pursuing because of financial difficul- 
ties. Is everything lost? Must you reduce 
your fee? Probably not. Follow this 
example: 

Bank lends money to Boat Owner and 
takes a lien on the yacht of Boat Owner 
to secure the promissory note. Later, 
Boat Owner sells the yacht to Buyer 
with the purchase price to be paid over 
time. 

Buyer has a pending personal injury 
lawsuit against an unrelated entity but 
otherwise has no assets. Buyer gives 
Boat Owner a security interest in 
Buyer’s personal injury claim to guar- 
antee payment on the purchase contract. 
Boat Owner documents its security in- 
terest with a letter of protection! from 
Buyer’s personal injury attorney. 

Boat Owner defaults on his promis- 
sory note to Bank. Bank sues Boat 


by R. Wade Wetherington 


Owner only on the note and obtains a 
substantial judgment. The Bank learns 
that Boat Owner’s only asset subject to 
possible seizure for payment of the 
judgment is Buyer’s obligation to Boat 
Owner secured by the personal injury 
claim. Bank chooses not to pursue fore- 
closure of its lien on the yacht because 
of the yacht’s deteriorating condition 
and declining value. As a result, Bank 
serves a writ of garnishment on Buyer, 
has a default entered after Buyer does 
not answer the writ, and serves the 
statutory notice of garnishment on Boat 
Owner after entry of the default against 
Buyer.” 

After receiving service of the writ of 
garnishment and after entry of the 
default, Buyer receives settlement pro- 
ceeds in the personal injury action. 
Buyer pays over the settlement pro- 
ceeds to Boat Owner, in return for 
discharge of the letter of protection. 

Has Bank lost any chance of collect- 
ing its judgment? Probably! Was there 
a foolproof method by which Bank 
could have ensured that it would re- 
ceive any proceeds in Buyer’s personal 
injury action? Yes, Bank should have 
used proceedings supplementary, rather 
than attempting garnishment.® 
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Frequently, a creditor obtains a judg- 
ment against a debtor only to find that 
the debtor has no visible assets from 
which to satisfy the judgment. The 
judgment holder learns during post- 
judgment discovery‘ or in some other 
manner, however, that the debtor does 
have a claim against a third party. The 
claim may or may not be in litigation. 
The claim may take any form, from a 
liquidated business debt, to an insur- 
ance claim,5 to a claim for personal 
injury, as in our example of Bank, Boat 
Owner, and Buyer. 

The claim may be against a solvent 
third party. If so, the judgment holder 
may have leverage with which to obtain 
complete or partial satisfaction of its 
judgment, even if the judgment debtor 
is not capable of satisfying the judg- 
ment. How does the judgment holder 
go about converting the claim to cash? 
The first step is to seize the claim. 
¢ Proceedings Supplementary 

The only tool that will effectively 
seize the claim is proceedings supple- 
mentary. For some reason, lawyers 
seldom use proceedings supplementary, 
notwithstanding their effectiveness and 
simplicity. The only condition for initi- 
ating proceedings supplementary is the 
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existence of an unsatisfied execution 
docketed with any sheriff.’ 

Proceedings supplementary to seize 
a claim may be commenced in one of 
two ways: 1) By the court’s examination 
of the debtor; or 2) by motion to implead 
the third party and to seize the claim 
if the judgment holder is already aware 
of the claim. 

Regardless of the path taken, the 
same point in the process will be 
reached, that is, seizure of the claim. 
Seizure will occur pursuant to FS. 
§56.29(5) (1989), of the proceedings 
supplementary statute, which provides: 
“The judge may order any property of 
the judgment debtor, not exempt from 
execution, in the hands of any person 
or due to the judgment debtor to be 
applied toward the satisfaction of the 
judgment debt.” 


Path I: Examination of the Judg- 
ment Debtor by the Court 

The first path to the seizure of the 
claim is through an examination of the 
judgment debtor by the court or a 
master appointed by the court.§ The 
examination shall “cover all matters 
and things pertaining to the business 
and financial interests of defendant 
which may tend to show what property 
he has and its location.” 

The judgment holder begins the proc- 
ess by filing a motion for the 
examination.'° The motion sets out the 
existence of the judgment, the fact that 
the judgment has not been satisfied, 
that a sheriff holds an unsatisfied writ 
of execution, and that the plaintiff is 
entitled to proceedings supplementary. 
An affidavit stating these facts must 
be filed with the motion for proceedings 
supplementary.!! 

If the examination reveals the exis- 
tence of a claim, the judgment holder, 
in order to protect itself, must ask the 
court during the examination to pro- 
hibit the judgment debtor from any 
further dealing with the claim and, in 
particular, from settling the claim. Oth- 
erwise, the judgment debtor may quickly 
discount the claim, accept settlement 
proceeds from the third party, and place 
the proceeds beyond the easy reach of 
the judgment holder. At this point the 
third party against whom the claim is 
pending must be impleaded as a defen- 
dant in the proceedings supplementary 
in the manner set out under Path II.!2 

The first and second paths to the 
seizure of the claim converge here. 


Lawyers seldom 
use proceedings 
supplementary, 
notwithstanding 
their effectiveness 
and simplicity 


Path II: Knowledge of Claim Origi- 
nating with Judgment Holder 

The second path begins with the 
judgment holder’s learning of the judg- 
ment debtor’s specific claim, and a 
desire to seize that claim. The judgment 
holder, for example, may have learned 
of the claim by a deposition in aid of 
execution or by searching court records. 
As with the first path, a motion begins 
the second path. 

The motion sets out the existence of 
the judgment, and the facts that the 
judgment has not been satisfied and 
that the sheriff holds an unsatisfied 
writ of execution. The motion requests 
the court to implead the third party and 
to order the third party to show cause 
why it should not pay to the judgment 
holder any money that it may owe to 
the judgment debtor.!° The court may 
not adjudicate the rights of the third 
party or issue orders affecting the third 
party until the third party has been 
impleaded as a defendant by means of 
the order to show cause. !4 

What is to prevent the judgment 
debtor, once it receives notice of the 
motion, from quickly compromising the 
claim with the third party and dispos- 
ing of the settlement proceeds? F.S. 
§56.29 (1989) does not require service 
of the motion initiating proceedings 
supplementary. Therefore, in order to 
implement the intent of proceedings 
supplementary, the procedure should 
be treated much like a garnishment, 
the effectiveness of which depends upon 
surprise and requires notice to the 
judgment debtor only after service of 
the writ of garnishment. The motion for 
proceedings supplementary should be 
ex parte, with service of the order to 
show cause upon the judgment debtor 
by mail and upon the third party by 
original service.!5 

The order to show cause sets out the 
existence of the unsatisfied judgment 
and the claim against the third party. 
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It orders the third party to show cause 
why it should not be impled as a 
defendant to the proceedings supple- 
mentary, and why any payment on the 
claim should not be applied in satisfac- 
tion of the judgment. It is critical that 
the order to show cause prohibit both 
the judgment debtor and the third 
party from compromising the claim or 
dealing with it in any way before the 
motion for proceedings supplementary 
is resolved. 

Both the third party and the judg- 
ment debtor must be given an 
opportunity to present defenses and 
show why impleader may not be appro- 
priate.'© Such defenses might include 
prior satisfaction of the claim and join- 
der of the wrong third party. Defenses 
to the claim or cause of action, however, 
are not defenses to the impleader. The 
third party will have the opportunity 
to assert defenses to the claim when 
collection is attempted. 

Once the third party and judgment 
debtor have responded to the order to 
show cause, the court should conduct 
an appropriate evidentiary proceeding, 
and enter its judgment on the order to 
show cause. If appropriate, the judg- 
ment impleads the third party, seizes 
the claim, and orders its sale by execu- 
tion sale or judicial sale.!? The judgment 
on order to show cause must continue 
the court’s directive that both the judg- 
ment debtor and the third party refrain 
from any further dealing with the claim, 
and must order the third party to make 
any payment on the claim prior to the 
sale into the court registry. In addition, 
the judgment should provide for the 
payment of reasonable attorneys’ fees 
and costs pursuant to the proceedings 
supplementary statute and 
§57.115(1).18 
¢ Sale of Claim 

The sale of the claim will be con- 
ducted by bid, following advertisement 
required by statute.'!9 The judgment 
holder should bid up to the amount of 
its judgment. Assuming no higher bid 
is made, it will take title to the claim 
for the expense of the sale. It will not 
be required to make a substantial pay- 
ment of cash to the clerk. If the value 
of the claim is substantial and there is 
competitive bidding, however, the judg- 
ment holder may wish to bid in excess 
of its judgment in order to obtain the 
claim. 

The judgment debtor has the right 
to appear and bid on its own claim. 
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Likewise, the third party debtor has the 
right to appear and bid to satisfy its 
debt. In order to purchase the claim at 
the sale, however, assuming that the 
judgment holder is bidding properly, 
either the judgment debtor or the third 
party debtor will have to pay at least 
the amount of the original judgment, 
together with post-judgment interest, 
costs, and fees as assessed in the pro- 
ceedings supplementary judgment, and 
the sale costs. 

Assuming that some entity other than 
the judgment holder purchases the claim 
at thesale, how are the proceeds to be 
distributed? Normally, the judgment 
creditor that has first docketed a writ 
of execution with the sheriff is entitled 
to first payment from the proceeds of 
an execution sale.2° The courts, how- 
ever, have chosen to reward the diligent 
creditor which has pursued a judgment 
debtor and located assets through pro- 
ceedings supplementary. The courts 
have provided for payment of the dili- 
gent creditor’s claim first.21 Thus, our 
judgment holder’s claim will be the first 
satisfied from the proceeds of the sale. 
Next, the claims of other judgment 
creditors will be paid. Finally, the judg- 
ment debtor will receive any surplus 
proceeds. 
¢ Post-Sale Handling of Claim 

At this point, the judgment holder 
has received full or partial satisfaction 
of its judgment, or has purchased the 
claim at the sale. Assuming that it has 
purchased the claim, the judgment 
holder may proceed in several different 
manners to convert the claim to cash.22 

It may approach either the third 
party debtor or its attorney to make a 
deal. If the claim is less than the 
amount of the judgment, the party 
owing the claim may be willing to pay 
the amount of the claim or some portion 
of it in return for a dismissal of any 
pending suit or for satisfaction of the 
claim. 

If the claim exceeds the amount of 
the judgment, the third party debtor 
may be willing to pay the entire amount 
of the judgment as well as the attor- 
neys’ fees and costs of the judgment 
holder in order to have the claim fully 
discharged or any pending suit dis- 
missed with prejudice. In fact the third 
party may be willing to pay more than 
the amount of the judgment plus attor- 
neys’ fees and costs if the claim is 
substantially larger than the judgment. 
The arrangement is beneficial to the 


judgment holder and to the third party. 
The judgment holder is paid in full, 
including attorneys’ fees and costs, while 
the third party disposes of a claim 
against it for less than the face amount 
of the obligation. 

On the other hand, the judgment 
holder may wish to attempt to collect 
the entire claim. This should depend 
upon the judgment holder’s need for 
immediate cash, the nature of the claim, 
the likelihood of successfully establish- 
ing the claim if it is contested, the 
difficulty and cost of collection, and the 
host of other factors that are considered 
in determining whether and in what 
manner to pursue collection of a claim. 

It would likely be in the best interest 
of the judgment holder to compromise 
the claim, however, because of the 
problems that proving up the claim in 
court might entail. It is not likely that 
the judgment debtor from which the 
claim has been seized and whose testi- 
mony might be critical will be in a 
cooperative mood. It may also be diffi- 
cult to locate documents supporting the 
claim from a corporate debtor which 
may be out of business. Thus, the 


prudent course generally will be to 
compromise the claim. 


Garnishment 

Let us return to our example of Bank, 
Boat Owner, and Buyer, and determine 
what Bank accomplished by garnishing 
Buyer. That is, did Bank effectively 
seize Boat Owner’s personal injury claim 
securing Buyer’s debt to Boat Owner 
by use of garnishment rather than 
proceedings supplementary? No! 

Although on cursory examination, 
the garnishment method of collecting 
an intangible claim might appear to be 
the appropriate way to proceed, it is not 
generally effective without the complete 
cooperation of the garnishee. It need- 
lessly duplicates what the entry of 
judgment against the debtor has al- 
ready accomplished and ultimately 
requires the use of proceedings supple- 
mentary. It adds a useless and time- 
consuming step to the process. 

At common law, choses in action such 
as Buyer’s personal injury claim were 
not property subject to levy. In recent 
times, however, the remedy of garnish- 
ment has been extended to permit a 
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creditor to seize choses in action and 
other intangibles of his debtor.?3 F.S. 
§77.01 (1989) authorizes the use of a 
writ of garnishment to seize any debt 
due to the judgment debtor by a third 
party,24 including a chose in action. 
This statute is authority for the rule 
that a cause of action which the judg- 
ment debtor has against a third party 
for money due under a contract may be 
garnished by a creditor,”5 provided the 
amount due is unconditional and capa- 
ble of ascertainment.?6 

The debt owed by Buyer to Boat 
Owner in our example is presently due 
and capable of ascertainment. It is also 
unconditional. It just happens that it 
is secured by a personal injury claim 
that is conditional and not capable of 
ascertainment. This is of no conse- 
quence as to the effectiveness of 
garnishment of the debt owed from 
Buyer to Boat Owner, however. Thus, 
Bank properly garnished Buyer’s debt 
to Boat Owner on the purchase con- 
tract. 

Once Bank has the writ of garnish- 
ment served on Buyer, Buyer is 
obligated to file an answer to the writ. 
If Buyer fails to file an answer, or the 
answer does not assert a defense, or 
Bank prevails if Buyer contests the 
garnishment, Bank is entitled to a 
garnishment judgment against Buyer.2? 
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This effectively puts the Bank in the 
same position as it was when it ob- 
tained the original judgment against 
the Boat Owner. It must now proceed 
to collect the judgment it has against 
Buyer using proceedings supplemen- 
tary. It must obtain a court order 
seizing the personal injury claim. Its 
garnishment judgment against Buyer 
does not create a lien against intangi- 
bles.28 Bank has no lien against the 
proceeds of Buyer’s personal injury claim 
until such time as it obtains seizure of 
the claim. Thus, Buyer’s payment of the 
personal injury settlement proceeds to 
Boat Owner is not fraudulent as to 
Bank.29 


Conclusion 

Lawyers who are employed in the 
collection of debts must understand and 
employ proceedings supplementary, par- 
ticularly in a soft economy in which 
many companies are going out of busi- 
ness. Often the only assets remaining 
in those companies will be claims 
against third parties. Proceedings sup- 
plementary are the only effective tool 
to seize intangible claims of the judg- 
ment debtor and to subject them to the 
judgment. In addition, proceedings sup- 
plementary are relatively easy to use, 
requiring little more than a motion, an 
affidavit, and two hearings. Finally, 
proceedings supplementary may be the 
last tool available to use to collect that 
fading debt. 


1A letter of protection provides that the 
protected party will have the debt to it paid 
before the injured party receives any pro- 
ceeds from the personal injury action. The 
injured party and his attorney both sign the 
letter. The injured party directs the attorney 
to make payment to the creditor, and the 
attorney obligates to do so. 

2 Fra. Stat. Ch. 77 (1989). 

3 This article does not purport to address 
the question of whether Boat Owner may 
have acted fraudulently. 

4Fia. R. Civ. P. 1.560 provides that a 
judgment creditor may obtain post-judgment 
discovery from any person, including the 
judgment debtor, in accordance with the 
Rules of Civil Procedure. 

5 General Guaranty Insurance Company 
of Florida v. DaCosta, 190 So.2d 211 (Fla. 
3d D.C.A. 1966). 

§ Star. §56.29 (1990). 

7 Stat. §56.29(1). 

8 Fa. Stat. §56.29(2). 

9 Fa. Stat. §56.29(4). 

10 Fa. Star. §56.29(2). 

41 Fria. Star. §56.29(1). At the examination 
by the court or master, parties and witnesses 
are examined as at trial and any party may 
call other witnesses. Fia. Stat. §56.29(4) 
(1989). The party or witness being examined 
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may not refuse to answer on the ground that 
the answer will tend to show him guilty of 
the commission of a fraud, or of the existence 
of some improper conveyance, transfer, as- 
signment or other disposition of property. 
Star. §56.29(8). 

12 There does not appear to be any general 
limitation on who may be a party defendant. 
Married women, infants, incompetents who 
have guardians appointed for them, adminis- 
trators on final settlement of the estates of 
infants, and the liability insurer of the 
judgment debtor may all be made defen- 
dants in proceedings supplementary. 
Ferguson v. Goodley, 213 So.2d 495 (Fla. 4th 
D.C.A. 1968); Executions, 24 Fia. Jur. 2d §82 
(1981). 

13 Cases cited at note 14, infra. Fia. Stat. 
§56.29(9) (1989) gives the court discretion 
to enter an order impleading a third party 
or any other order necessary to subject 
property rights of a defendant to execution. 

14 Meyer v. Faust, 83 So.2d 847 (Fla. 
1955); Coloso Boat Corp. v. Souza, 492 So.2d 
1100 (Fla. 4th D.C.A. 1986); Juno by the Sea 
Condominium Apartments, Inc. v. Juno by 
the Sea North Condominium Association 
(The Tower), Inc., 419 So.2d 399 (Fla. 4th 
D.C.A. 1982). 

15 Meyer v. Faust, 83 So.2d 847 (Fla. 
1955); Richard v. McNair, 164 So. 836 (Fla. 
1935). 

16 Cases cited at note 14, supra; cases cited 
at Executions, 24 Fa. Jur. §90 note 84 (2d 
1981). 

17 Harris v. Smith, 7 So. 343 (Fla. 1942); 
Richard v. McNair, 164 So. 836 (Fla. 1935). 
Fia. Stat. §56.21, et seg. (1989), governs 
execution sales, while §45.031 governs judi- 
cial sales. 

18 Fa. Stat. §§56.29(11), 57.115(1) (1989). 

19 Fla. Star. §§45.031, 56.21 (1989). 

20 Flagship State Bank of Jacksonville v. 
Carantzas, 352 So.2d 1259 (Fla. 1st D.C.A. 
1977); Smith v. Purdy, 272 So.2d 545 (Fla. 
3d D.C.A. 1973). 

21Salina Manufacturing Co. v. Diner’s 
Club, Inc., 382 So.2d 1309 (Fla. 3d D.C.A. 
1980). 

22 Roger A. Kelly of Foster & Kelly in 
Orlando shared with the author several 
years ago this technique for collecting judg- 
ments when the judgment debtor’s sole asset 
is a claim pending against a third party. For 
that generosity, both the author and a 
number of clients are grateful. 

23 Creditors’ Rights, 13 Fia. Jur. §95 (2d 
1979). 

24 Star. §77.01 (1989). 

25 Alabama Hotel Co. v. J.L. Mott Iron 
Works, 98 So. 825 (Fla. 1923), construing 
former RGS 1920 §3436, now found, in part, 
in Fxa. Star. §77.01 (1989); see Florida Steel 
Corp. v. A.G. Spanos Enterprises, Inc., 332 
So.2d 663 (Fla. 2d D.C.A. 1976). 

26Chaachon Foundation v. Kulhanjian, 
104 So.2d 23 (Fla. 1958); Cobb v. Walker, 
198 So. 324 (Fla. 1940); West Florida Gro- 
cery Co. v. Teutonia Fire Ins. Co., 77 So. 109 
(Fla. 1917). 

27 Fra. Stat. §§77.081, 77.083 (1989). 

28 Text and cases cited at notes 23 and 24. 

29 At this point, Bank’s attorneys would 
be well-advised to place their malpractice 
carrier on notice. 
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expanding the role 


jurors 
florida cour 


by Judge Scott J. Silverman and Judge Jonathan T. Colby 


sign appears behind the 

judge’s bench in virtually 

every courtroom in Dade 

County. It informs all 
those who enter that “We who labor 
here seek only truth.” That noble state- 
ment not only embodies the efforts of 
all attorneys and judges, but most 
notably applies to the jurors who form 
the basis of our judicial process. 

Through the interrogation of wit- 
nesses, both attorneys and judges 
expend their energies so that the truth 
will be disclosed to attentive jurors. 
Jurors, who are the sworn triers of the 
facts, are often precluded or discour- 
aged from personally partaking in this 
exploration. They are often only viewed 
as the triers of the facts and not the 
seekers of the truth. 

The purpose of this article is to advise 
attorneys and judges of recognized and 
accepted methods and procedures to 
expand the role of jurors in our courts. 
The article will discuss the issue of 
affording jurors the opportunity to take 
notes during trial and to participate in 
the questioning of witnesses. It is hoped 
that some of the suggestions made 
herein will be adopted so that the 
search for the truth can be facilitated. 


Juror Note-taking in Trials 

Many judges, lawyers, and jurors are 
unaware that note-taking by jurors is 
allowable. It is well-settled law in both 
Florida and federal courts that judges 
are vested with the discretion to allow 
jurors to take notes during a trial.! 
Juror note-taking is not only available 
in complex multi-count, multi-party 
criminal trials, but may also be used 
in simple, one-party, one-issue civil 
trials.2 

The Florida Supreme Court specifi- 
cally addressed the issue of juror note- 
taking in Kelly v. State, 486 So.2d 578 
(Fla. 1986). In Kelly, the defendant 
appealed his conviction for first-degree 
murder and the imposition of the death 
penalty. The defendant alleged many 
prejudicial errors, including his conten- 
tion that the trial court erred in allowing 
jurors to take notes during his murder 
trial.2 The defendant further alleged 
that the trial judge failed to adequately 
instruct the jury as to the proper role 
of note-taking. The Florida Supreme 
Court held that it is within the sound 
discretion of the trial court whether to 
allow a jury to take notes and use them 
during the deliberation process.> 

In Kelly, the court found that the trial 
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judge informed the jurors that “note- 
taking was optional and further in- 
structed that a juror’s note-taking in 
no way gave him or her authority over 
the others on the panel.” Hence, the 
Florida Supreme Court specifically 
authorized the use of notes by jurors in 
Florida courts. 


Risks v. Benefits 

A trial judge must weigh the advan- 
tages and disadvantages when exercis- 
ing the court’s wide discretion to allow 
or disallow the taking of notes by 
jurors.’ In United States v. Bassler, 651 
F.2d 600 (8th Cir. 1981), the Court of 
Appeals for the Eighth Circuit expressly 
authorized the use of notes by jurors 
and also discussed the advantages and 
disadvantages of note-taking that the 
court should consider when exercising 
its discretion. 

The advantages articulated by the 
court include that note-taking by jurors 
is a valuable method of refreshing a 
juror’s recollection concerning the evi- 
dence, testimony, witnesses’ credibility, 
and jury instructions.® Additionally, a 
juror may concentrate attention on the 
trial by taking contemporaneous notes 
that may prevent a juror’s mind from 


| 
5 
| 


wandering.? Furthermore, note-taking 
allows jurors to write down calcula- 
tions, money figures, and experiment 
results that could be difficult to recall 
later.!° 

The court also recognized disadvan- 
tages that the trial judge should 
consider. Problems could arise if the 
best or only juror note-taker dominated 
the jury deliberation process. !! Jurors 
might attach too much significance to 
notes and not enough significance to 
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independent recollection.!2 While tak- 
ing notes, jurors could be distracted 
from hearing all the evidence and, 
therefore, may not pay attention to the 
demeanor of the witnesses.'* Dishonest 
or manipulative jurors could sway a 
verdict by falsifying notes.!4 Moreover, 
jurors’ notes could accentuate irrele- 
vancies and ignore substantial issues.!5 


Instructions to Jurors 
When Permitting Note-taking 
Once a trial judge has carefully con- 
sidered the risks versus the benefits of 
allowing jurors to take notes and has 
decided to allow the procedure, the 
court should follow certain recognized 
guidelines. The Court of Appeals for the 
Fifth Circuit in United States uv. 
Rhodes, 631 F.2d 43 (5th Cir. 1980), 
concluded that a jury instruction should 
be given to prevent the misuse of the 
jurors’ notes. A proposed instruction is 
as follows: 


You have probably noticed that note pads 
and pencils are provided to you so that you 
may take notes during the trial if you desire 
to do so. The taking of notes by jurors is 
discretionary with the trial judge. I am going 
to exercise that discretion by allowing you 
to take notes during the trial and to carry 
those notes with you to the jury room during 
your deliberations. 

However, there are some dangers associ- 
ated with note-taking by jurors about which 
I will caution you. 

First, there is the possibility that a juror 
may become so engrossed in taking notes 
that the juror may fail to see or hear other 
evidence, or he or she may fail to appreciate 
the demeanor of a witness. 

Also, when a juror uses the notes during 
the jury’s deliberations, there may be a 
tendency for other jurors to rely on those 
notes and to abandon their recollection of the 
evidence. If your recollection of the evidence 
differs from the notes taken, you should not 
abandon that recollection merely because of 
what is contained in the written notes. You 
should, therefore, not allow the opinion or 
position of a juror who is relying on written 
notes to be given greater weight solely 
because that juror took notes. 

After you have completed your delibera- 
tions, your notes will be placed into an 
envelope that will be provided to you when 
you retire to consider your verdict. The notes 
will be delivered to me after the trial and I 
will personally destroy them—unread. 

You are instructed that although note 
pads are furnished, you are not required to 
take notes.!6 


Instructions like the above provide 
the jury with specifics detailing the 
advantages and disadvantages of note- 
taking. More importantly, it puts note- 
taking in its proper perspective and 
assures the jurors that their notes will 
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be private. 


Interrogation 
of Witnesses by Jurors 

The Florida Rules of Evidence nei- 
ther expressly allow nor disallow the 
interrogation of witnesses by jurors. 
The only statutory framework from 
which such a procedure can be gained 
is found in F.S. §90.612 of the Florida 
Evidence Code which provides, in perti- 
nent part, “The judge shall exercise 
reasonable control over the mode and 
order of the interrogation of witnesses 
and the presentation of evidence. . . 2”!? 
Florida appellate courts have addressed 
neither directly nor indirectly the issue 
of whether F.S. §90.612 authorizes ju- 
rors to question witnesses. 

Notwithstanding, in Ferrara v. State, 
101 So.2d 797 (Fla. 1958), the Florida 
Supreme Court for the first time ad- 
dressed the issue of whether jurors are 
permitted to question witnesses. A pam- 
phlet entitled Handbook for Trial Jurors 
Serving in All Courts of Record in 
Hillsborough County, Florida, came un- 
der the scrutiny of the court. A portion 
of that pamphlet warned that “the juror 
is admonished to ask no questions 
of the witnesses.”!® 

The Florida Supreme Court criticized 
this instruction. It recognized that al- 
though some authority existed to 
support the position that jury question- 
ing should be discouraged, it held that 
approach to be in the minority. The 
court decided that Florida trial courts 
would side with the weight of opinion 
and would, “upon appropriate occa- 
sion,’ permit jurors to propound 
questions to witnesses.!9 The procedure 
was to be left to the discretion of the 
trial judge.29 

Approximately 20 years after the 
Florida Supreme Court’s decision in 
Ferrara, the Third District Court of 
Appeal in Scheel v. State, 350 So.2d 
1120 (Fla. 3d DCA 1977), confronted 
the issue of whether the trial court 
erred when it permitted the jury to 
question the defendants upon comple- 
tion of the attorneys’ questioning. The 
court of appeal concluded that the trial 
judge did not err. It specifically held 
that permitting jurors to interrogate 
witnesses was a matter within the trial 
judge’s discretion and would not be a 
ground for reversal without a showing 
that the procedure employed denied the 
defendants a fair trial. 

It readily appears from the few re- 
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ported appellate decisions that Florida 
trial judges have the discretion to per- 
mit jurors to question witnesses. Yet, 
there do not appear to be any reported 
decisions in Florida either setting forth 
the permissible procedures to be em- 
ployed or the circumstances that might 
constitute an abuse of the trial judge’s 
discretion. It, therefore, becomes neces- 
sary to examine the law of our sister 
states, as well as the law of the federal 
courts, to ascertain the appropriate 
procedure to be employed and the ex- 
tent of a trial judge’s discretion. 


Risks v. Benefits 
Although the discretion to allow or 
disallow the interrogation of witnesses 
by jurors rests with the trial judge, the 
judge and attorneys must ponder care- 
fully whether the benefit of permitting 
questioning outweighs the risk. The 
ultimate decision is likely to depend on 
the procedure employed by the court. 
In the event a trial judge exercises 
the discretion to allow jurors to ques- 
tion witnesses, there are two recognized 
methods by which this can be accom- 
plished. The first, and most criticized, 


method is to allow members of the jury 
to ask uncensored oral questions of the 
witnesses from the jury box.?! The 
second, and preferable, method is to 
provide the jurors with an opportunity 
to write their questions on a piece of 
paper. Afterwards, the questions are 
reviewed by the judge and attorneys 
(outside of the presence of the jury), and 
if they are proper, they are directed to 
the witness by the judge.?2 

There are significant benefits associ- 
ated with giving jurors the chance to 
interrogate witnesses. The jury’s fact- 
gathering process may be facilitated as 
a direct result of that process. Since 
trials exist to develop the truth, ques- 
tions submitted by jurors could aid in 
that quest.23 Answers to questions posed 
by jurors could make the jurors more 
informed, and a well-informed jury 
serves the cause of justice.24 Moreover, 
answers provided to jurors’ questions 
could clear-up and clarify points in the 
proof or matters that the jury did not 
hear or comprehend.?® 

Juror interrogation of witnesses might 
even help the attorneys in the presenta- 
tion of evidence. Jury questions could 
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alert trial counsel that a particular 
factual area may need more extensive 
development.”6 Also, questions asked 
by jurors may bring to the attorneys’ 
attention certain problems that exist 
with the case which bother the jury.?? 
By carefully listening to the jury’s in- 
quiry, attorneys may then tailor their 
closing arguments to respond to the 
jurors’ apparent concerns. 

Some attorneys criticize the concept 
of allowing jurors to ask questions of 
witnesses. They claim that such a pro- 
cedure not only blurs the historic role 
of jurors in the judicial process, but 
creates risks based upon the abilities 
of the jurors themselves. Traditionally, 
jurors are not selected by attorneys to 
ask questions of witnesses.28 Nor are 
they expected to replace attorneys in 
the trial of a case.29 Since jurors are 
untrained in the law, there is the 
danger that a question posed could be 
improper or prejudicial and cause a 
mistrial.29 This seems most likely to 
occur when members of the jury ask 
improper oral questions of witnesses in 
the presence of the other jurors. 

Other possible risks associated with 
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juror questioning of witnesses have also 
been noted. Some attorneys fear that a 
juror’s improper oral question would 
place the attorney in the undesirable 
position of choosing to object to the 
question, and thus offending or alienat- 
ing the jury, or maintaining his or her 
silence and allowing otherwise objec- 
tionable or prejudicial testimony to be 
introduced into evidence.3! Likewise, 
questions asked of witnesses may actu- 
ally create tension or antagonism 
between the witnesses and the jury.®2 
Some attorneys have even suggested 
that the possibility exists that the jury 
will attach greater significance to the 
answers given to their questions than 
to those posed by the attorneys.*3 
Concerns have also been expressed 
that juror interrogation of witnesses 
might have an adverse effect upon the 
deliberative process. Since questions 
asked by jurors could reflect considera- 
tion of the evidence without the aid of 
the court’s formal instructions, poten- 
tial danger exists that the jury might 
prematurely commence deliberations.*4 
Besides, jurors might develop a line of 
questioning predisposing them toward 
a particular finding of guilt or inno- 
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cence, and once committed to that role 
find it impossible to withdraw again to 
the position of a neutral arbiter.%5 

Attorneys have voiced apprehension 
that unrestrained juror questioning of 
witnesses might result in the disrup- 
tion of the trial,°* or that the questions 
asked by the jury might be of poor 
quality and not useful. However, the 
latter concern has not been validated 
to any significant degree, since many 
of the questions asked show great in- 
sight and desire on the part of jurors 
not only to seek the truth, but also to 
comprehend the case.37 

There are many acknowledged bene- 
fits and disadvantages pertaining to the 
interrogation of witnesses by jurors.*8 
Most of the expressed disadvantages 
are associated with permitting jurors 
to ask uncensored oral questions from 
the jury box. Those concerns can be 
eliminated or mitigated merely by adopt- 
ing a procedure of using only written 
juror questions. Specifically, this is ac- 
complished by permitting each juror to 
write down questions privately, then 
having the written questions reviewed 
by the attorneys and the judge outside 
the presence of the jury. While im- 
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proper questions will not be presented 
to the witnesses, suitable juror ques- 
tions will be asked by the judge to each 
witness.39 


Instructions When Permitting 
Interrogation of Witnesses 

Should a judge afford jurors the op- 
portunity to question witnesses, a jury 
instruction must be given setting forth 
the procedure to be utilized. Here is a 
sample instruction: 


If during the course of the trial you would 
like a particular question asked of a witness, 
this court has a procedure by which that can 
be done. After all the attorneys have com- 
pleted their questioning of the witness, you 
should raise your hand. I will then give you 
sufficient time to write the question on a 
piece of paper, and upon its completion the 
bailiff will take it from you and pass it up 
to me. You must not discuss your question 
among yourselves. In other words, your 
question must be private. 

Once I have all of the questions, I will go 
over them with the attorneys outside of your 
presence. From time to time we will decide 
that there are certain questions that we 
cannot ask under the rules of law. Some- 
times, I will edit the question just a little 
bit. In short, if the question is legally proper, 
I will direct it to the witness. 

After all of your questions are asked, the 
attorneys will be afforded an opportunity to 
present further questions to the witness on 
the subjects raised by your question and the 
answers given. 

The court does not want to encourage you 
to ask large numbers of questions, but you 
should not hesitate to ask a question if you 
feel there is something you need to know 
from a witness, and the lawyers or the court 
have not brought it out. This is a very useful 
procedure for you to get all of the facts that 
are important in this case.*° 


The above instruction takes into ac- 
count the claimed disadvantages of juror 
interrogation and minimizes or elimi- 
nates them. This instruction also takes 
into consideration any concern or fear 
that the court may have regarding the 
possibility of a proliferation of ques- 
tions. 


Conclusion 

A primary goal of our judicial system 
is the search for truth. This goal is 
more easily secured by permitting ju- 
rors to take notes and ask questions of 
witnesses. 
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the question or the substance of the question 
to be proper, the court is authorized to 
present the question to the witness in its 
original or restated form.); see also Sparks 
v. Daniels, 343 S.W. 2d 661, 667 (Mo. Ct. 
App. 1961). 

22 See State v. Johnson, 784 P.2d 1135 
(Utah 1989); Rood v. Kansas City, 755 P.2d 
502 (Kan. 1988); Polowichak, 783 F.2d 410, 
413 (4th Cir. 1986); State v. LeMaster, 669 
P.2d 592 (Ariz. App. 1983); Rudolph v. Iowa 
Methodist, 293 N.W. 2d 550 (Iowa 1980); 
United States v. Callahan, 588 F.2d 1078 
(5th Cir. 1979). 

23 Callahan, 588 F.2d 1078, 1086 (5th Cir. 
1979); Louisville Bridge & Terminal Co. v. 
Brown, 277 S.W. 320, 322 (Ky. 1925) (“We 
have not only failed to condemn the practice 
of jurors asking questions of witnesses, but 
have approved it, regarding it as likely to aid 
the jury in finding out and learning the real 
facts and especially enabling them to under- 
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stand the evidence that is being given.”). 

24 LeMaster, 137 Ariz. 159, 669 P.2d 592, 
597 (Ariz.App. 1983). 

25 Callahan, 588 F.2d at 1086; LeMaster, 
669 P.2d at 598; Rudolph, 293 N.W. 2d at 
556 (As finders of the facts, jurors should 
receive reasonable help in resolving legiti- 
mate questions which trouble them, but 
which have not been answered through the 
interrogation of witnesses by counsel.); 
Sparks, 343 S.W. 2d. at 667. 

26 Callahan, 588 F.2d at 1086. 

27 See id. 

28 People v. McAlister (1985) 167 Cal. 
App. 3d 633, 643, 213 Cal. Rptr. 271, 276; 
Callahan, 588 F.2d at 1086 (The defendant 
unsucessfully argued that the procedure of 
encouraging jurors to ask questions invaded 
the province of trial counsel and distorted 
the proper role of the attorneys, judge, and 
jury.); Sparks, 343 S.W. 2d. at 667. 

29 People v. McAlister, 167 Cal. App. 3d 
633, 643, 213 Cal. Rptr. 271, 276. 

30 DeBenedetto, 754 F.2d at 516 (The 
Fourth Circuit Court of Appeals noted that 
although a trial judge can take remedial 
steps once an improper or prejudicial ques- 
tion is asked, it is questionable how effective 
the steps would be after the jury had already 
heard the question. Moreover, the juror 
might feel abashed and uncomfortable, and 
possibly even angry that their pursuit of the 
truth has been thwarted.); LeMaster, 669 
P.2d at 596 (Ct. App. 1983) (The appellate 
court recognized that inherent dangers exist 
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when allowing unrestrained questioning of 
witnesses by jurors. These dangers include 
the risk of mistrials and appellate reversals 
resulting from prejudicial questions. Never- 
theless, the appellate court determined that 
questioning of witnesses by jurors would be 
left to the discretion of the trial court and 
the exercise of the trial judges’ discretion 
would not be reversed unless a clear abuse 
of discretion is shown.). 

31 People v. McAlister, 167 Cal. App. 3d 
at 646, 213 Cal. Rptr. at 277 (In criminal 
cases in which there is direct questioning of 
witnesses by jurors, it is not necessary for 
counsel to make objections to improper ques- 
tions in order to preserve the right to raise 
the error on appeal.); see also Sparks, 343 
S.W. 2d at 667, citing State v. Sickles, 286 
S.W. 432, 483 (Mo. Ct. App. 1926) (“[When 
a juror is permitted to ask questions], the 
juror, to some extent at least, represents the 
court, and the court, because of giving its 
permission, has permitted the juror to as- 
sume the role of counsel and should see to 
it, without objection being made, that no 
improper questions are asked of the witness 
by the juror.”). 

32 People v. McAlister, 167 Cal. App. 3d 
at 646, 213 Cal. Rptr. at 277. 

33 DeBenedetto, 754 F.2d at 516-517. 

34 Td. at 517; People v. McAlister, 167 Cal. 
App. 3d at 646, 213 Cal. Rptr. at 277 (“The 
involvement of the juror in the process of 
interrogation may lessen his or her objectiv- 
ity and cause a premature judgment on some 
issue in the case.”); Johnson, 784 P.2d at 
1145 (The fear of premature deliberations 
includes that the jury will consider evidence 
without the aid of the court’s final instruc- 
tions. As the Utah Supreme Court stated, 
“The trial court is expected to prevent pre- 
mature deliberation, not harness the human 
mind.”). 

35 LeMaster, 669 P.2d at 596 (This argu- 
ment was proffered by the appellant and 
rejected by the appellate court. The appellate 
court found no error in permitting the trial 
judge to invite and encourage the jurors to 
participate in the questioning of witnesses.); 
Johnson, 784 P.2d at 1145 (One of the fears 
of premature deliberation is that a juror who 
has expressed an opinion regarding a par- 
ticular fact will become irretrievably devoted 
to that opinion in defiance of contrary evi- 
dence.). 

36 LeMaster, 669 P.2d at 597. 

37 United States v. Johnson, 914 F.2d 136, 
137 (8th Cir. 1990) (Of the 11 witnesses 
called in the case, seven were asked ques- 
tions by one or more of the jurors.); 
DeBenedetto, 754 F.2d at 517 (During the 
three-week trial 95 questions were asked by 
the jury, over half of them were asked by the 
foreperson. The court of appeals found that, 
“The vast majority of the juror questions 
were technical in nature and reflect a com- 
mendable degree of understanding and 
objectivity by the jury.”); People v. McAlister, 
167 Cal. App. 3d at 645, 213 Cal. Rptr. at 
277 (In this criminal case, all but one of the 
jury’s questions were competent. Though in 
some instances the questions were repeti- 
tious, they were not prejudicial to the 
defendant. In fact, in most instances the 
questions were favorable to the defendant. 
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The one question which was potentially 
prejudicial to the defendant was harmless.); 
Rudolph, 293 N.W. 2d at 556 (In this 
medical malpractice action, two jury ques- 
tions were addressed on appeal. Both 
reflected insight into the case. One such 
question was, “How is the depth of the 
drilling of the intervertebral disc determined 
insofar as the depth varies from person to 
person?”); Byrge v. State, 575 S.W. 2d 292, 
295 (Tenn. Crim. App. 1978) (A juror asked, 
“How many points of comparison do you need 
to be certain of an individual’s fingerprints?”); 
Sparks, 343 S.W. 2d at 668 (None of the oral 
questions asked by the jurors dealt with 
extraneous and immaterial or prejudicial 
matters. Neither did the jurors misstate any 
of the evidence.). Cf. United States v. Lewin, 
900 F.2d 145, 147 (8th Cir. 1990) (Six 
questions were asked by the jurors and only 
four were allowed by the district court.); 
Louisville Bridge & Terminal Co., 277 S.W. 
at 322 (Many oral questions were asked by 
the jury. However, only once or twice did 
members of the jury ask questions which 
indicated that they wanted to bring out a 
fact considered advantageous to one of the 
parties. Sometimes the questions were lead- 
ing and other times the jurors asked about 
matters wholly irrelevant and incompetent.); 
Pacific Improvement Co. v. Weidenfeld, 277 
F. 224 (2d Cir. 1921) (A juror interrupted the 
trial upward of 35 times to orally ask 
unnecessary questions. The court of appeals 
appeared annoyed with this particular juror 
and concluded, “A jury should listen to 
evidence, counsel should elicit it, and the 
court should discourage, and, if necessary, 
suppress, such idly curious jurors as this 
record displays.” The court’s opinion did not 
appear to be a total rebuke to all questions 
by jurors, but rather to long and unnecessary 
questions.). 


38 Dade County Court Judge Roberto 
Pineiro recently expressed his concern that 
permitting jurors to question witnesses in a 
criminal case might inadvertently shift the 
burden of proof and thereby deprive the 
defendant’s constitutional rights. It was 
pointed out that should the state fail to ask 
a necessary question establishing the defen- 
dant’s guilt and a juror asks a question 
which ultimately elicits a response establish- 
ing guilt, the questioning juror would have 
helped the prosecution prove its case. 

There are no reported decisions directly 
addressing this issue. Notwithstanding, we 
note the concurring opinion of Chief Judge 
Lay and Judge McMillian in United States 
v. Johnson, 892 F.2d 707, 711-715 (8th Cir. 
1989), in which the court noted that serious 
and perhaps constitutional questions might 
arise from the practice of jury interrogation 
of witnesses, particularly of a defendant in 
a criminal trial. 

39 The authors herein do not recommend 
that jurors be permitted to ask oral ques- 
tions of witnesses. Rather, the court should 
permit only written questions in accordance 
with the procedure delineated in the pro- 
posed jury instruction set forth in this 
article. 

40 This instruction is based upon the deci- 
sions of LeMaster, 669 P.2d 592, 597, and 
Callahan, 588 F.2d 1078, 1086. 
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Shareholder Guaranties of Corporate 
Debt: Considerations in 
Drafting and Structuring 


mall and start-up corpora- 

tions are often thinly 

capitalized. Thin capitaliza- 

tion, coupled with an 
unproven credit rating, generally makes 
it difficult for such companies to pro- 
cure loans or obtain credit terms from 
outside lenders. Even established busi- 
nesses which undertake expansion or 
encounter temporary financial difficulty 
face limited financing availability in 
the current economic climate. As a 
consequence, loans or other financing 
are often conditioned upon guaranties 
of the corporation’s business obligations 
by the shareholders. 

This article discusses contracts of 
guaranty, which are required to be in 
writing under Florida’s Statute of 
Frauds.! A guaranty has been defined 
by a Florida court as “the promise to 
answer for the payment of some debt 
or the performance of some obligation 
by a third person on the default of that 
third person.”? A guaranty is generally 
considered to be a contingent obliga- 
tion, although, as a practical matter, 
this is rarely the case. Further, as 
discussed below, there often are advan- 
tages to the shareholder/guarantor if 
the guaranty represents a more pri- 
mary obligation. 

As with any contract, the clarity with 
which the obligations of the parties are 
described in the guaranty agreement 
is of primary importance. Of equal 
importance to clearly formulating and 
expressing the mutual intention of the 
parties is the avoidance of unintended 
consequences. Although a full under- 
standing of the legal and practical 
ramifications of a particular contract 
of guarantee cannot overcome uncer- 
tainties in the present Florida law, it 
can permit proper structuring of the 
transaction to prevent surprises. Dis- 
cussed in this article are several judicial 


Although 
shareholder 
guaranties are 
common in 
borrowing 
situations, an 
understanding of 
their use is necessary 
to avoid unintended 
consequences 
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and administrative decisions regarding 
guaranties which should be considered 
before structuring a guaranty transac- 
tion. 


Contribution Rights and 
Obligations Among Guarantors 
In the case of Curtis v. Cichon, 462 
So.2d 104 (Fla. 2d DCA 1985), the 
shareholders of a corporation executed 
guaranties covering the corporation’s 
loan obligation to a bank. The bank 
later assigned the note representing the 
loan to one of the corporation’s share- 
holders and his wife. The corporation 
ultimately defaulted on the note. When 
the assignees/guarantors brought suit 
against the other guarantors, the trial 
court held that contribution among the 
guarantors should be limited to each 
shareholder’s percentage of the corpora- 
tion’s stock. On appeal, the Second DCA 


reversed holding that, because the li- 
ability of the guarantors arose from the 
guaranty agreement rather than from 
their status as stockholders of the cor- 
poration, they were presumed to be 
equally liable for the debt.? 

The guaranty agreements in the 
Curtis case did not express any inten- 
tion to apportion liability in proportion 
to stock ownership. The effect of this 
decision was that the two 10 percent 
shareholders of the corporation were 
held to be equally liable on the guar- 
anty with a 60 percent shareholder. In 
other words, each shareholder was ulti- 
mately responsible for 33 percent of the 
debt.4 

The dissenting opinion, written by 
Judge Grimes, argued that the guaran- 
tors’ liability for contribution to one 
another should be limited to the benefit 
each derived from the principal transac- 
tion. According to the dissent, each 
individual guarantor’s benefit from the 
underlying loan was represented by the 
percentage of stock owned by that guar- 
antor. Applying equitable principles of 
contribution and restitution, the por- 
tion of the liability each shareholder 
should bear was represented by his 
stock ownership.5 

Regardless of whether one agrees 
with the position taken in the majority 
opinion or with Judge Grimes’ dissent, 
this issue could have been avoided by 
adequate counselling and care in struc- 
turing the guaranty transaction at its 
inception. In certain cases, it may be 
possible to limit specifically the contin- 
gent liability of the respective guaran- 
tors in the loan agreement. In such 
cases, when the guarantors wish to 
limit their guaranty to their propor- 
tionate interests in the corporation, and 
the lender agrees to such limitation, the 
guarantors should execute a single guar- 
anty agreement in favor of the lender 
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which includes a specific provision to 
this effect. In most circumstances, how- 
ever, the lender is likely to insist on 
preserving the joint and several liabil- 
ity of all of the guarantors. In such 
cases, the guarantors should enter into 
a separate agreement among them- 
selves establishing their pro rata or 
other contribution arrangement. 


Limitations of 
Guarantor Liability 
Clarity of language is crucial where 


the guaranty agreement attempts to 
limit the total liability of the guarantor. 
In Alpha Electric Supply v. G.E. Lee 
Enterprises, Inc., 441 So.2d 698 (Fla. 
2d DCA 1983), guarantors executed 
guaranties which purported to limit 
their total liability to a fixed dollar 
amount. When the creditor benefitting 
from those guaranties brought suit 
against the obligor and the guarantors, 
the trial court denied the creditor pre- 
judgment interest and costs against the 
guarantors. According to the court, to 
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allow interest and costs would cause the 
judgment to exceed the limitation of the 
guaranties. 

The creditor appealed, and the Sec- 
ond DCA reversed. The court cited 
American Surety Co. of New York uv. 
Gedney, 185 So. 844 (Fla. 1939), a case 
which held that even though a surety’s 
liability is limited to the penal amount 
of a bond, interest may be collected from 
the time it became the surety’s duty to 
pay.® Based on this decision, the court 
held that not only prejudgment inter- 
est, but costs as well, were collectible 
from the guarantors from the date of 
demand. 

The holding in the foregoing case 
was partially contradicted by Kim v. 
Peoples Federal Savings & Loan Asso- 
ciation of Tarentum, Pennsylvania, 538 
So.2d 867 (Fla. lst DCA 1989). In Kim, 
the trial court awarded attorneys’ fees, 
interest, insurance, taxes, escrow, and 
prejudgment interest against a share- 
holder who executed an agreement 
guaranteeing a corporate note. The 
First DCA, citing cases from other 
jurisdictions, found the award of all of 
such charges except interest to be in 
error. In reaching its conclusion, the 
court distinguished Holcomb v. Bardill, 
214 So.2d 522 (Fla. 4th DCA 1968). 

Holcomb also addressed a situation 

arising under a note and a separate 
guaranty agreement. The note in 
Holcomb contained the following provi- 
sion: 
In the event this note is placed in the hands 
of an attorney for collection, or in case the 
holder shall become a party either as plain- 
tiff or as defendant in any suit or legal 
proceeding in relation to the property de- 
scribed or the lien created in the mortgage 
securing payment of this indebtedness or for 
the recovery or protection of said indebted- 
ness, the maker hereof will repay on demand 
all costs and expense arising therefrom, 
including reasonable attorney’s fees, with 
interest thereon at the rate of 10 per cent 
per annum until paid.” 

The Holcomb court held that the 
above language was broad enough to 
allow a recovery against the guarantor 
to include attorneys’ fees incurred in 
enforcing the guaranty as well as in 
collecting the note. In Kim, the guaran- 
tor’s agreement with the lender was the 
guaranty of the obligation “under the 
terms and conditions of the notes.”® The 
notes provided for the repayment of 
attorneys’ fees incurred in enforcement 
of the notes but did not specifically 
provide for the payment of other costs 
incurred in enforcing the guaranty. 


: 
} 
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Apparently, the lack of specificity proved 
to be fatal, and the court, distinguish- 
ing Holcomb, declined to award 
attorneys’ fees incurred in enforcement 
of the guaranty. 

In assessing interest against the 
guarantors from the date of default of 
the principal debtor, the court in Kim 
applied prior law which provided that 
prejudgment interest is awarded from 
the date of loss once a verdict has 
liquidated the claim.’ Therefore, in the 
absence of express language to the 
contrary, the obligation for the repay- 
ment of interest by a guarantor is 
deemed to be part of the obligation to 
repay the principal debt, and will be 
awarded from the date of default by the 
principal obligor. 


Guarantors as Insider 
Creditors in Bankruptcy 

Guaranty agreements can have other 
unpredictable consequences as well, as 
a recent notable bankruptcy case has 
demonstrated. In the case of In re 
Deprizio Const. Co., 874 F.2d 1186 (7th 
Cir. 1989), the Seventh Circuit held 
that a debtor’s payments to an outside 
creditor on insider-guaranteed debt 
could be avoided by the trustee for the 
full one-year period applicable to in- 
sider creditors. 

The holding in Deprizio has elicited 
anguished responses from both credi- 
tors and guarantors. Creditors 
attempting to collect debts stipulated 
to be owed are ensnared by rules in- 
tended to apply to corporate insiders 
and now risk uncertainty during the 
full year of extended transfer voidabil- 
ity. Insider guarantors, under the belief 
that guaranteed debt had been repaid 
and perhaps having taken action in 
reliance on such belief, may now find 
themselves liable to the original credi- 
tor for such debt. The Deprizio case has 
been widely cited, and future cases will 
likely further define its precise parame- 
Commentators have offered 
planning suggestions to avoid a De- 
prizio situation, but further development 
of the case law will be required to 
establish the viability of such alterna- 
tives.!! 


S Corporation 
Shareholder Basis 

Many businesses with close owner- 
ship are organized as S corporations. 
One of the primary advantages of this 
form of organization is that the corpora- 


tion’s losses and deductions are 
generally deductible by the corpora- 
tion’s shareholders. Section 1366(d) of 
the Internal Revenue Code provides 
that the losses and deductions that a 
shareholder may take into account dur- 
ing any taxable year are limited to the 
shareholder’s basis in his stock and any 
indebtedness of the S corporation to 
him for any year. Because an S corpora- 
tion shareholder’s basis in his stock or 
indebtedness is crucial to determining 
whether he can benefit from the losses 
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and deductions passed through to him 
from the corporation, the question has 
often arisen as to whether an S corpora- 
tion shareholder is entitled to a basis 
increase when he executes a personal 
guaranty covering a corporate indebted- 


S corporation shareholders, like those 
in C corporations, can generally in- 
crease the basis in their stock in an 
amount equal to their basis in property 
they transfer to the corporation as a 
capital contribution.!2 The question 
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then, is whether the act of guaranteeing 
corporate debt is in substance a contri- 
bution to the capital of the corporation 
that results in a basis increase. The 
lith Circuit has ruled that a share- 
holder guaranty of S corporation debt 
can increase shareholder basis if cer- 
tain conditions exist. 

In Selfe v. United States, 778 F.2d 
769 (11th Cir. 1985), an S corporation 
shareholder borrowed funds from a bank 
for use in her business. Later, the loan 
was converted to a corporate obligation. 
As a part of the conversion, the share- 
holder executed a personal guaranty of 
the obligation.'3 When the shareholder 
attempted to deduct corporate net oper- 
ating losses from her gross income for 
the year in question, the IRS disallowed 
that portion of the loss which it deter- 
mined exceeded her basis in her stock.!4 
The shareholder paid the additional 
tax, and her claim for a refund was 
denied both administratively and in the 
district court. 

On appeal to the 11th Circuit, the 
shareholder argued that, notwithstand- 
ing the revised documentation, the loan 
transaction remained in substance a 
loan directly to her, followed by a 
capital contribution of the proceeds to 
the S corporation. The result, claimed 
the shareholder, was that the basis in 
her stock in the S corporation should 
be increased by an amount equal to the 
proceeds of the loan. Such a basis 
increase would entitle her to the full 
benefit of the pass-through of corporate 
losses. 

Citing the Fifth Circuit’s decision in 
Plantation Patterns, Inc. v. Commis- 
sioner, 462 F.2d 712 (5th Cir.), cert. 
den., 409 U.S. 1076 (1972), the share- 
holder argued that when the facts 
indicate that the lender is looking pri- 
marily to the shareholder for repayment 
of a corporate loan, the loan is deemed 
to be made to that shareholder. The 
shareholder presented evidence that 
the corporation was thinly capitalized, 


and that the bank was relying primar- 
ily on her rather than the corporation 
for repayment of the loan. 

The court agreed with the share- 
holder’s position on the law, holding 
that, although in most cases a guaranty 
of a corporate loan is insufficient to 
increase basis, “a shareholder guaran- 
tee of a loan may be treated for tax 
purposes as an equity investment in the 
corporation where the lender looks to 
the shareholder as the primary obligor.” 
The court remanded the case to the trial 
court for further determination. 

Unfortunately, from the perspective 
of the shareholder/guarantor of S corpo- 
ration debt, the Selfe case does not 
provide a definitive ruling in favor of 
an increase in stock basis as a result of 
a shareholder guaranty. Thus far, other 
federal circuits generally have not 
agreed with the 11th Circuit’s analysis 
in Selfe.15 Even the Fifth Circuit, not- 
withstanding its decision in Plantation 
Patterns, recently refused to restruc- 
ture a transaction in order to permit 
shareholder/guarantors the benefit of 
an increased basis in their stock.!® 
Other courts generally have held that 
there must be an “economic outlay” on 
the part of a shareholder in order for 
that shareholder to be permitted to 
increase stock basis. 

As the above cases demonstrate, 
uncertainty reigns in this area. S corpo- 
ration shareholder clients should be 
advised of this uncertainty and, if their 
primary objective is to secure the bene- 
fit of an increased basis in their stock, 
borrowings should be structured as 
loans to the shareholders, followed by 
capital contributions (or loans) of the 
proceeds to the corporation. Of course, 
the nontax considerations relating to 
the establishment of a direct share- 
holder obligation to the lender, as well 
as the ramifications of taking this ap- 
proach when there is more than one 
shareholder, should also be reviewed 
with the client. 
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If a transaction cannot be structured 
to comply with the rationale, another 
alternative is available. In Revenue 
Ruling 75-144, 1975-1 Cum. Bull. (1975), 
the IRS considered the customary situ- 
ation of a note executed by an S corpo- 
ration in favor of a financial institution, 
accompanied by a shareholder guaran- 
tee. Subsequent to the original loan, the 
bank accepted a new note personally 
executed by the shareholder as pay- 
ment for the corporation’s note and in 
satisfaction of the shareholder’s per- 
sonal guaranty. The IRS ruled that, 
because the satisfaction of the guaranty 
created subrogation rights in the share- 
holder against the corporation, the exe- 
cution of the note created a basis equal 
to the amount of the note for purposes 
of deducting losses in the current or 
future years.!” In certain circumstances, 
shareholders seeking to deduct losses 
currently might find this type of re- 
structuring of a transaction attractive. 
Such a restructuring may also ulti- 
mately prove to be a satisfactory method 
for a lender to avoid a Deprizio-type 
situation. 


Guaranties as Taxable Gifts 

Perhaps the most recent surprise in 
the tax area relating to shareholder 
guaranty obligations is IRS Private 
Letter Ruling 9113009.'8 Under the 
facts of this ruling, the taxpayer’s chil- 
dren were engaged, either directly or 
indirectly, in the acquisition of several 
target companies. The children, or cor- 
porations controlled by them, financed 
these acquisitions through various loans 
from commercial lenders. The taxpayer 
executed personal guaranties for these 
loans. Apparently, the children, with- 
out the taxpayer’s guaranty, would 
either not have been able to obtain the 
loans or would have had to pay a higher 
interest rate on them. 

Stating that the guaranties consti- 
tuted valuable economic benefits to the 
shareholders of the acquiring compa- 
nies, the IRS ruled that the guaranties 
constituted taxable gifts because they 
were executed for less than full and 
adequate consideration.!9 Although not 
specifically directing how such a gift 
would be valued, the ruling made refer- 
ence to Dickman v. Commissioner, 465 
U.S. 330 (1984), which held that the 
value of an economic right is measur- 
able by current interest rates. 

Presumably, then, the value of the 
gift would be measured by the interest 
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that would be payable at current rates 
on a loan to the shareholders equal to 
the face amount of the guaranties. 
Further, if the guarantor could demon- 
strate that the corporation could have 
obtained the loan without the guaranty, 
but at a higher interest rate, presum- 
ably the measure of the gift could be 
reduced to the difference between the 
two rates. The IRS further stated that 
if the taxpayer was subsequently re- 
quired to satisfy the guaranty obliga- 
tions, the amount paid, less any reim- 
bursement from the loan obligor, would 
also constitute a taxable gift. 

Obviously, this ruling raises serious 
concerns for guarantors. Fortunately, 
assuming the value of the purported 
gift would be measured in the manner 
described above, many of these types 
of transactions may escape the gift tax 
due to the $10,000 annual exclusion.?° 
However, for the gift to the sharehold- 
ers to qualify for the exclusion, it must 
constitute a present interest. Unfortu- 
nately, current authority leaves this 
question open.?! 

The implications of Private Letter 
Ruling 9113009 may even reach further 
than the fact situation presented. For 
example, it has been held that, under 
certain circumstances, a transfer of 
property by a shareholder to a corpora- 
tion with multiple shareholders consti- 
tutes a gift to such other shareholders 
to the extent it increases the value of 
their stock.22 As such, it is possible that 
a guaranty by only one shareholder of 
a corporate debt might constitute a gift 
to the corporation’s other shareholders. 
To guard against such an eventuality, 
the shareholders might consider enter- 
ing into a written agreement providing 
for contribution obligations of nonguar- 
antor shareholders. 


Conclusion 


Although shareholder guaranties are 
so common in corporate borrowing situ- 
ations as to be almost routine, an 
understanding of the tax and other 
ramifications of their use is necessary 
to avoid unintended consequences. The 
structuring of a guaranty transaction 
can also create opportunities for tax 
planning. Clearly, a creditor should 
expressly provide for the recovery of 
attorneys’ fees, costs, and other ancil- 
lary items in order to ensure their 
collection under a guaranty agreement. 
Equally clearly, a guarantor should not 


rely on a “cap” on monetary liability to 
relieve him of the obligation to pay 
interest on a guaranteed debt. In light 
of Deprizio, the S stock basis decisions, 
and the private-letter ruling discussed 
above, the benefits of utilizing uncon- 
ventional approaches or subsequent res- 
tructurings may outweigh their risks 
in some circumstances.0 


1 Fra. Stat. §725.01 (1989). This article 
does not discuss words of guaranty added to 
a signature on a negotiable instrument, 
which may be governed by the Uniform 
Commercial Code. See Fia. Stat. §673.101 et 
seq. For an explanation of the distinction, 
see, e.g., Fewox v. Tallahassee Bank & Trust 
Co., 249 So.2d 55 (Fla. 1st D.C.A. 1971). 

2 Department of Revenue v. Sun Bank, 
556 So.2d 1159 (Fla. 5th D.C.A. 1990). 

3 Curtis v. Cichon, 462 So. 2d 104 (Fla. 
2d D.C.A. 1985). 

4 Because one of the original 20 percent 
shareholders had declared bankruptcy prior 
to the time of the ruling, the court deter- 
mined that the other shareholders equally 
shared her portion of the debt. See id. at 105. 

5 Id. at 106-07. 

6 The court also cited Hughes v. Irons, 
370 So.2d 76 (Fla. 2d D.C.A. 1979), which 
held that prejudgment interest from the due 
date of the debt is collectible when a claim 
is liquidated. 

7 Holcomb v. Bardill, 214 So.2d 522 (Fla. 
4th D.C.A. 1968) (emphasis added). 

8 Kim v. Peoples Federal Savings & Loan 
Association of Tarentum, Pennsylvania, 538 
So.2d 867, at 870 (Fla. 1st D.C.A. 1989). 

9 Id. The court cited Argonaut Ins. Co. 
v. May Plumbing Co., 474 So.2d 212 (Fla. 
1985). 

10 See, e.g., In re C-L Cartage Co., Inc., 
899 F.2d 1490 (6th Cir. 1990); In re Robinson 
Bros. Drilling, Inc., 892 F.2d 850 (10th Cir. 
1989). 

11 For a detailed discussion of some of the 
alternatives, and an analysis of their effec- 
tiveness, Glenn & Anthony, Insiders’ Guar- 
anties May Expose Lenders to an Extended 
Preference Recovery Period, 64 Fua. B.J. 39 
(1990). 

12 See generally 1.R.C. §§351, 358, and 
1371(c). 

13 Selfe v. United States, 778 F.2d 769, at 
770 (11th Cir. 1985). 

14 The taxpayer derived specific authority 
for the deduction of corporate net operating 
losses from I.R.C. §1374 which, for the year 
in question, specifically addressed the issue. 
Although, this provision has since been 
repealed, corporate losses can still be de- 
ducted in determining shareholder liability 
under I.R.C. §1366(a), subject to other limi- 
tations in the I.R.C. 

15 See Brown v. Commissioner, 706 F.2d 
755 (6th Cir. 1983); Estate of Leavitt v. 
Commissioner, 875 F.2d 420 (4th Cir. 1989); 
Harris v. United States, 902 F.2d 439 (5th 
Cir. 1990). 

16 Harris, 902 F.2d 439. 

17 The ruling cited Putnam v. Commis- 
sioner, 352 U.S. 82 (1956), for this proposi- 
tion. The ruling was an expansion of a prior 
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ruling (Revenue Ruling 70-50), which held 
that when a shareholder paid a bank under 
a guaranty obligation, the shareholder’s subro- 
gation rights created basis on the part of the 
shareholder. 

18 Private letter rulings may not be used 
or cited as precedent, but they are an 
indication of the position of the I.R.S. in 
certain areas and, as such, are monitored 
by tax advisors. See I.R.C. §6110(j)(3). 

19 The LR.S. did not, of course, try to 
reconcile its finding that a guaranty has 
economic value here with its contrary posi- 
tion in the S stock basis cases. 

20 1.R.C. §2503(b) excludes the first $10,000 
of any gift to any person in any calendar 
year. A person and his spouse can elect, 
under I.R.C. §2513, to treat a gift to any 
person other than his spouse as made one- 
half by each spouse, thereby increasing the 
excluded amount to $20,000. 

21 [.R.C. §2503 does not apply to gifts of 
future interests. 

22 See Heringer v. Commissioner 235 
F.2d 149 (9th Cir. 1956), cert. den., 352 U.S. 
927 (1956). 
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long-time client has just 
died, and her son is in your 
office with a probate prob- 
lem. You drafted her will 
five years ago. The will nominated her 
son as personal representative of her 
estate. Ready to assume his responsi- 
bilities, he searched for the will and 
could not find it. Yet the son feels 
certain that his mother—your client— 
did not revoke her will, and so do you. 
She had no reason to revoke her will, 
and, besides, she would have talked 
with you about it first. 

Predictably, you have a conformed 
copy of the will in your office files. Can 
you probate her will based on the 
conformed copy? Maybe. A will that was 
lost or accidentally destroyed in the 
decedent’s lifetime can be probated in 
Florida.! However, the law presumes 
that, in this case, your client destroyed 
her will with the intent to revoke it. 
Only by overcoming that presumption 
could you probate the will. This article 
sets forth, analyzes, and critiques the 
process of probating a lost will from 
beginning to end. 


Basic Proof of 
Execution and Contents 

F.S. §733.207 provides for the “estab- 
lishment and probate of a lost or 
destroyed will” and sets forth certain 
preliminary requirements of proof. The 
law mandates notice to “those who, but 
for the will, would be entitled” to the 
decedent’s property. The contents of the 
will must be “clearly and distinctly 
proved” by two witnesses, and their 
testimony must be reduced to writing. 
If a “correct copy”? of the will can be 
provided, only one witness is required. 
This statute and its predecessors date 
back to 1933.5 

The statute simply imposes stan- 
dards for proving the content and proper 
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execution of a lost will that are as 
consistent as possible with the stan- 
dards that would have been applied had 
the original will been filed for probate.4 
In Silvers v. Estate of Silvers, 274 So.2d 
20, 21 (Fla. 3d DCA 1973), the court 
found that the will was seen by a 
searcher after the testator’s death, but 
was then lost before it could be submit- 
ted to the probate court. In these 
circumstances, the will should be ad- 
mitted to probate, as if the original 
were submitted to the court, once the 
statutory safeguards are imposed to 
ensure the will’s validity and contents. 
In Silvers, the will was probated on the 
basis of a copy after the statutory 
requirements were met. 

The statute does not establish the 
legal analysis a court is to use to decide 
whether to admit a will to probate if, 


in fact, there is a dispute over what 
became of the original.5 That analysis 
is found in the common law, which 
establishes the presumption of revoca- 
tion. 


Presumption of Revocation 

In Florida, the earliest published case 
on the probate of a lost will is Schaefer 
v. Voyle, 88 Fla. 170, 102 So. 7 (1924).® 
Schaefer articulated the starting point, 
still valid today, for the probate of a 
lost will: “Not having been found since 
the death of the testatrix, and being in 
her custody, this will, in the absence of 
other evidence, is presumed to have 
been destroyed by testatrix with the 
intention to revoke.” Note a key ele- 
ment: The will must have been “in her 
custody.” The testatrix’s prior posses- 
sion of the will must be established by 
“substantial competent evidence.”8 Ac- 
cordingly, a practitioner confronted with 
a lost will situation should look care- 
fully at the facts and question whether 
the presumption does not arise because 
the will was not in the testatrix’s 
custody.9 

The answer to this question is not 
always as obvious as one might expect. 
In In re Niernsee’s Estate, 147 Fla. 388, 
2 So.2d 737 (1941), a lost will was 
admitted to probate even though the 
testatrix had possession of the will from 
the time of its execution. It was pro- 
bated because its proponents proved 
that the will disappeared at a time 
when the testatrix did not have capac- 
ity to make or revoke a will. “[TJhere is 
no evidence that she afterwards found 
or got possession of [the] will when she 
had returned to a state of sanity and, 
therefore, the presumption that she had 
destroyed the will [with the intent and 
capacity to revoke] does not obtain.”!9 
The lost will was probated on the basis 
of a conformed copy.!! 
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Is the Presumption Logical? 

F.S. §732.506 provides that a will can 
be revoked by “burning, tearing, cancel- 
ing, defacing, obliterating, or destroying 
it with the intent, and for the purpose, 
of revocation.” This provides the logical 
underpinning of the presumption of 
revocation. According to Estate of Par- 
son, 416 So.2d 513, 517 (Fla. 4th DCA 
1982), pet. for rev. denied, 426 So.2d 27 
(Fla. 1983), a case where an allegedly 
lost will was denied probate: “Revoca- 
tion may be accomplished by the simple, 
quiet and unpublished act of throwing 
a will in the trash with the intention 
of revoking it. Recognizing that possi- 
bility (and innumerable variations on 
that theme) the law creates a presump- 
tion of revocation under the circum- 
stances present here.” 

In this view, it is necessary to impose 
the presumption in order to give effect 
to a testator’s perfectly lawful revoca- 
tion if he throws the will in the trash 
and there is no evidence to confirm one 
way or the other what he did. Consid- 
ered in that light, the presumption 
makes sense. On the other hand, the 
presumption is unrealistic if it seriously 
posits that destruction with the intent 
to revoke is the most likely explanation 
for a will’s disappearance. A testator 
already has shown some sophistication 
in legal affairs by consulting his lawyer 
to make out a will, or perhaps several 
over a lifetime. Would this person, 
without consulting his lawyer, decide 
to destroy his will without regard for 
the consequences?!2 Or did he study the 
intestacy laws and decide he liked the 
intestate disposition of his assets more 
than the disposition under his will? 
Neither theory seems more plausible 
than the idea that the testator simply 
lost his will, or that it remains some- 
place where nobody can find it. 

The very statute cited by Estate of 
Parson in support of the presumption 
also gives rise to an argument against 
it. The statute sets out certain require- 
ments for the effective revocation by act 
of a will. If one tries to revoke but fails 
to conform to the terms of the statute, 
the revocation may be ineffective. In In 
re Estate of Gross, 144 So.2d 861 (Fla. 
3d DCA 1962), the testator, in Miami, 
gave instructions over the telephone for 
a person in Birmingham, Alabama to 
destroy his will. Unfortunately for the 
testator, the applicable Florida law 
required that a will’s destruction be 


effectuated “by the testator himself or 
by some other person in his presence 
and by his direction.”!5 Although the 
person in Birmingham acted by the 
testator’s “direction,” he did not act “in 
his presence,” so the attempt at revoca- 
tion was ineffective. The will was 
probated in spite of the testator’s clear 
intent to the contrary. 

The testator’s intent might have been 
carried out, however, if the phone call 
to Birmingham and the attempted revo- 
cation had never come to light after the 
testator’s death. Suppose the will sim- 
ply could not be found, and it was 
shown only that the will was in the 
testator’s possession at some point prior 
to his death. Then, the presumption of 
revocation would attach, and the will 
would not be probated. The law would 
mandate a finding of a revocation by 
act in the complete absence of evidence 
that the act took place, or that it was 
carried out in accordance with the law. 
Yet, in Estate of Gross, because there 
was some evidence of what happened, 
the will was probated. Ironically, under 
the presumption, a will is revoked on 
sheer speculation of revocation; yet in 
‘a 


Estate of Gross, the will is not revoked 
in spite of proof of an intent to revoke. 
Considered in this light, the presump- 
tion of revocation makes no sense at all. 


Evidence to Overcome 
the Presumption 

The proponent of the lost will bears 
the burden of overcoming the presump- 
tion of revocation. In re Washington’s 
Estate, 56 So.2d 545 (1952). Often, the 
most probative evidence to rebut the 
presumption is evidence that a person 
who stood to gain by the decedent’s 
intestacy had access to the will, and 
therefore could have disposed of it for 
his own benefit. Id. at 547. 

In Washington’s Estate, for example, 
the will left the testatrix’s property to 
one son, Albert, and disinherited his 
brothers, Pete and Charlie. The will 
was executed less than a year before 
the testatrix died, and she was quite 
insistent to her lawyer and others that 
Albert was there to help when she 
needed him, and her other two sons 
were not, and she meant to leave her 
property to Albert. One such statement 
was made only three days before she 


Expe ystems 
_ To Assemble 
~ Documents 


© Separate dispositions of 


MIDSTATE LEGAL SUPPLY CORP.™ 


Prepare simple or complex wills in 
minutes with Attorneys’ Computer 
Network software. The state-specific 
programs ask multiple-choice and 
fill-in-the-blank questions, then 
compose tailored documents which 
can be edited with your IBM- 
compatible word processing software. 
User friendly, no commands to learn. 


The Wills Library’s wide variety of provi- 
sions includes: 


© Granting and exercise of | © Marital deduction trusts with 
personal effects and realty —_ powers of appointment QTIP provisions 
© Cash bequests © Credit equivalency trusts © Purchase of annuities 
© Other types of dispositions 
The programs also prepare: 
e Living will declarations e Family tree affidavits © Execution checklists 
¢ Powers of attorney © Asset summaries © Client interview questionnaires 


The Wills Library is only one of 15 state-specific libraries by ACN, including: Inter Vivos 
Trusts; House, Condo and Com’! Real Estate Sales Contracts; Office and Store Lease 
Riders; Net Leases; Limited Partnerships; Com’] Mortgages/Deeds of Trust; Business 
Sales; Separation Agreements; Shareholder Agreements; and more. 


Only $200 each, with free updates for the first year. 


Call Bernice Williams at 800-221-2972. Specify 54” or 3%” disk. 


PO. Box 2122, Orlando, FL 32802 
(800) 327-9220 FAX (407) 291-6912 


THE FLORIDA BAR JOURNAL/OCTOBER 1991 45 


 -Klorida 
Wills Lib 
Library | 


died. Upon her death, Pete and Charlie 
asked another relative “where their 
mother’s deed was.” After Mrs. Wash- 
ington’s body was taken away, Pete and 
Charlie were the first to enter the 
home, where Mrs. Washington often 
kept important papers in a jar and a 
trunk in her bedroom. The trunk was 
later found to have been ransacked, the 
jar missing. 

It is easy to see how Albert Washing- 
ton overcame the presumption of 
revocation. Access by the sons who 
would benefit from the decedent’s intes- 
tacy was only one factor, and other facts 
suggested that the very sons who stood 
to benefit did, in fact, remove the will 
from its place. Standing alone, however, 
access by those who stand to benefit 
may not be enough, and its probative 
value may be rebutted. Estate of Par- 
son, 416 So.2d at 515. 

In Thomas v. Thompson, 114 Fla. 
833, 838, 155 So. 321, 323 (1934) (con- 
curring opinion of Davis, C.J.), the 
decedent’s two daughters, who stood to 
gain from the decedent’s intestacy, had 
access. Yet the decedent was quoted as 
having said that he had destroyed his 


SUITE 106, GROVE FOREST PLAZA 
2937 SW 27TH AVENUE 
MIAMI, FLORIDA 33133 


THE LAW FIRM OF 


THEODORE J. FOURNARIS, P.A. 


AND 


JOHN F. EVERSOLE Ill 
FORMERLY A MEMBER OF 
SPENCE, PAYNE, MASINGTON, NEEDLE & EVERSOLE, P.A. 


ARE PROUD TO ANNOUNCE THE FORMATION OF 


FOURNARIS & EVERSOLE, P.A. 


CONCENTRATING IN TRIAL PRACTICE OF 


PERSONAL INJURY, MEDICAL MALPRACTICE, 
PRODUCTS LIABILITY, WRONGFUL DEATH, 
AVIATION AND ADMIRALTY 


46 THE FLORIDA BAR JOURNAL/OCTOBER 1991 


will so as to leave his estate “to his two 
daughters who would inherit it if he 
died intestate.” Id. In light of this 
evidence, the presumption of revocation 
was not overcome by the evidence of 
access and the will was denied admis- 
sion to probate. 

On the other hand, a lack of access 
by those who would benefit—again, in 
the absence of anything more—may be 
fatal to the proponent of a lost will. In 
In re Estate of Baird, 343 So.2d 41 (Fla. 
3d DCA 1977), the one person who stood 
to gain from the decedent’s intestacy 
was “hundreds of miles away at all 
relevant times.” Id. at 43. The decedent 
was quoted as having “expressed con- 
tinued affection for the beneficiary of 
the will? but such vague comments were 
not nearly as probative as the com- 
ments in Washington’s Estate, where 
the decedent specifically said she in- 
tended to leave her estate to Albert. In 
Estate of Baird, the lost will was denied 
probate. 

A lack of access by those who would 
benefit might become immaterial in 
some circumstances. In the trial court 
case of In re Estate of Murphy, 32 Fla. 
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Supp. 2d 97, 98 (19th Cir. 1989), the 
decedent’s safe was stolen from his 
home, and his will was inside it. The 
testator wrongly believed that a copy 
in his lawyer’s office would continue to 
have legal effect. Being a “frugal indi- 
vidual,” he did not want to spend money 
on lawyer’s fees to execute a new will 
where a “copy was available.” On these 
facts, the court probated the copy from 
the lawyer’s office. Ironically, the testa- 
tor’s belief that the copy in his lawyer’s 
office would suffice turned out to be 
correct—but for a different reason. The 
beneficiaries had to litigate to probate 
the lost will. 

Sundry factual peculiarities of a case 
can help create an inference for or 
against the probate of a lost will.!4 
Consider the contrasting cases of the 
boxes. In Estate of Baird, the testator 
kept his will in a box of important 
papers at home. When he died, the box 
was found without the will inside. From 
this the court inferred that he took the 
will out of the box to destroy it with 
intent to revoke. In contrast, in Upson 
v. Estate of Carville, 369 So.2d 113, 114 
(Fla. 1st DCA 1979), a similar box was 
completely missing. The Upson court 
distinguished Baird: “Here, it was not 
simply that the will was missing from 
the box of important papers; the box 
itself was missing.” The implication 
was that if the testatrix in Upson had 
wanted to destroy her will to revoke it, 
she would not have disposed of an 
entire box containing not only the will, 
but many other important papers. 

Statements made by the decedent are 
useful in probating a lost will; the closer 
they were in time to his death, and the 
more specifically they refer to testa- 
mentary intent, as opposed to general 
fondness for the will’s beneficiary, the 
more the statements contribute to over- 
coming the presumption. In In re Estate 
of Kuszmaul, 491 So.2d 287, 288 (Fla. 
4th DCA 1986), the presumption was 
overcome in part because of a letter the 
testator wrote to the beneficiary 1) after 
executing the will, and 2) specifically 
saying his property would “someday ... 
be yours.” 

In In re Estate of Carlton, 276 So.2d 
832, 833 (Fla. 1973), the decedent evi- 
dently opened his safe at one point in 
time and discovered that it was “water- 
logged and contained ‘mush;” after 
which he attempted to execute a holo- 
graphic will containing the same terms. 
The inference that he did not destroy 
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his will with intent to revoke was 
drawn from the fact that he continued 
to subscribe to the same testamentary 
intent after he found that his will had 
been inadvertently destroyed. 

Other courts, similarly, have inferred 
that a person did not destroy his will 
with the intent to revoke if, having 
made more than one will in a lifetime, 
the testator continued to adhere to the 
same general testamentary plan. See 
Stewart v. Johnson, 142 Fla. 425, 431- 
432, 194 So. 869, 871 (1940). 

Distilling the cases in Wisconsin, a 
commentator found five “basic groups” 
of facts used to rebut the presumption 
of revocation.!5 These groups included 
access by those who would benefit if the 
will were not probated, the decedent’s 
long history of relying on wills to dis- 
pose of his property, a testator’s care- 
lessness in caring for his important 
personal papers, a testator’s continuing 
fondness for the beneficiaries, and af- 
firmations of the existence of a will, 
particularly in the decedent’s last days. 


The Standard to 

Overcome the Presumption 
Referring to the presumption of revo- 

cation in the probate of a lost will in the 

Thomas case, Chief Justice Davis wrote 

for a unanimous court: 


I attach little importance to the so-called 
presumption of revocation ... because I 
think it will be found upon analysis of the 
authorities that what is referred to as a 
presumption is in reality not a true legal 
presumption but is only an inference of fact 
that is authorized (but not required) to be 
drawn, very much as the inference is author- 
ized (but not required) to be drawn in law 
that a person found in possession of recently 
stolen property is the thief thereof. 


Thomas, at 839, 155 So. at 323. 

Forty-three years later, the Fourth 
District Court of Appeal in Estate of 
Baird rejected that language from Tho- 
mas. The Fourth District opined that 
the presumption “gives rise to more 
than the mere permissible inference of 
revocation which was referred to in 
Thomas v. Thompson.” Estate of Baird, 
343 So.2d at 42. 

In Estate of Baird, Judge Schwartz!§ 
wrote that the “so-called” presumption 
“requires a finding of revocation, unless 
the proponent of the lost will comes 
forward with evidence, of a competent 
and substantial nature, that would jus- 
tify a finding that the will had not been 
revoked.” Id. at 43 (citations and foot- 


note omitted) (emphasis in original). 
Judge Schwartz’ view was endorsed in 
Estate of Parson: “The presumption 
may only be overcome by competent 
and substantial evidence, the lack of 
which requires a finding of revocation.” 
Estate of Parson, 416 So.2d at 515 
(citing to Estate of Baird). At least 
Judge Schwartz and Chief Justice Davis 
agreed that the “presumption” is a 
“so-called” presumption—both authors 
put the word in quote marks. 

Reversing a trial court’s probate of a 
lost will in Estate of Baird, Judge 
Schwartz said simply that there was 
not substantial competent evidence to 
support the trial court’s finding that the 
presumption of revocation was over- 
come. “In sum, the proponent of the 
will presented no more than the fabled 
twins of speculation and conjecture to 
establish that Mr. Baird might not have 
revoked his will.” Id. at 43-44 (citation 
omitted). The Schwartz opinion dis- 
agrees with the Davis ruling only in 
holding that a finding of revocation is 
required, not merely “authorized (but 
not required),” in the proper circum- 
stances. 


After the Presumption 
Drops Out 

Judge Schwartz’ opinion said the 
application of the presumption of revo- 
cation works the same as the application 
of the presumption of undue influence 
found in In re Estate of Carpenter, 253 
So.2d 697 (Fla. 1971). A party objecting 
to the probate of a will based on a claim 
that it was procured through undue 
influence must show that a substantial 
beneficiary under the will who occupies 
a confidential relationship with the 
testator was active in procuring the 
contested will. Jd. at 701. When the 
movant proves those elements, the pre- 
sumption of undue influence arises, and 
the burden of going forward with the 
evidence shifts back to the proponent 
of the will to rebut the evidence giving 
rise to the presumption, or at least to 
explain away the facts. 

The Carpenter analysis must be modi- 
fied when it is applied to a lost will case. 
In an undue influence case, once the 
presumption arises, the burden shifts 
to the proponent of the will to explain 
away the facts giving rise to the pre- 
sumption. In the probate of a lost will, 
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however, once the presumption of revo- 
cation is overcome by the proponent of 
the will, the burden of going forward 
shifts to the opponent of the will to 
explain away the facts that contributed 
to rebutting the presumption of revoca- 
tion.!7 Thus it is clear that the Carpen- 
ter analysis cannot literally be trans- 
posed from litigation over undue 
influence to litigation over the probate 
of a lost will. 

The essential teaching of Carpenter, 
however, is what happens when both 
parties have concluded their presenta- 
tions. Then, the trial court is free to 
rule for either side on the basis of a 
preponderance of the evidence. In an 
undue influence case, the trial court is 
not bound to find undue influence even 
if the presumption arises and the other 
side fails to put forth any evidence 
whatsoever. Likewise, in a lost will 
case, once the presumption of revoca- 
tion is overcome, the trial court is not 
bound to probate the lost will even if 
the other side fails to put forth any 
evidence whatsoever. It is worth quot- 
ing Carpenter at length on this point: 


Having concluded that the evidence before 
the trial judge was sufficient to raise the 
presumption of undue influence, it becomes 
necessary to consider the effect of the pre- 
sumption on the burden of proof. Does the 
presumption shift the burden of proof to the 
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proponent, or does it merely shift a burden 
of going forward with the evidence? 


Because it is frequently as difficult to 
disprove undue influence as to prove it, the 
practical effect of shifting the burden of proof 
is to raise the presumption [of undue influ- 
ence] virtually to conclusive status and re- 
quire a finding of undue influence... . 
Thereby, much of the discretion of the trial 
judge to evaluate and weigh the evidence 
before him is lost, and with it one of the 
most valuable services we call on trial judges 
to perform in non-jury cases. We are unable 
to agree with any theory which vests great 
discretion in the trier of fact in other kinds 
of cases but ties his hands in will contest 
cases. 


Estate of Carpenter, 253 So.2d at 702-4 
(citations omitted) (emphasis in origi- 
nal). 

When applied to a lost will case, the 
same analysis would have to be inter- 
preted to mean that, once the proponent 
of the will has made the presumption 
of revocation “drop out,”!® the trial 
court has the discretion to rule for 
either side based on a preponderance 
of the evidence. 


Conclusion 

When a will cannot be found after the 
testator’s death, if the will was in the 
possession of the testator during his 
life, a presumption arises that the tes- 
tator destroyed his will with the intent 
to revoke. Overcoming that presump- 
tion requires a thorough investigation 
of the facts and an imaginative consid- 
eration of how to interpret their mean- 
ing and present them to the court. Once 
the presumption is overcome by sub- 
stantial competent evidence, the pre- 
sumption drops out of the case, and the 
trial court is free to decide, based on a 
preponderance of the evidence, whether 
the testator destroyed his will with the 
intent to revoke 

1 Decedents’ Property, 18 Fia. Jur. 2d 
§§318-324 (1980). 

2 A “correct copy” within the meaning of 
the statute is “an identical copy such as a 
carbon or photostatic copy.” In re Estate of 
Parker, 382 So.2d 652, 654 (Fla. 1980). “A 


draft which is an accurate and correct reflec- 
tion of the contents of a lost will is not the 
same as a ‘correct copy.” 

3 Citations to the history can be found 
at 21 Fra. Star. Ann. 352 (West 1976) 
(Appendix 2, Former Probate Laws). 

4 Compare Fa. Stat. §733.207 (probate 
of a lost will) with Fa. Star. §733.201 (proof 
of a will when the original is filed). 

5 See, e.g., Stewart v. Johnson, 142 Fla. 
425, 432, 194 So. 869, 872 (1940); In re 
Estate of Maynard, 253 So.2d 923, 924 (Fla. 
2d D.C.A. 1971). 


6 This is the oldest case cited herein or 
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referred to by any other case cited herein. It 
cites to no prior Florida cases, but to trea- 
tises and cases from other jurisdictions. 
Thus, it appears to be the earliest Florida 
appellate ruling with a published opinion 
on the subject. However, in Broward v. 
Edmunds, 114 Fla. 443, 448, 153 So. 850, 
852 (1934), the concurring opinion of Chief 
Justice Davis makes reference to an even 
earlier lost will case, Brown v. Nugent, 68 
Fla. 587, 67 So. 327 (1914), in which a trial 
court’s order was affirmed without an opin- 
ion. Information about the 1914 case “ap- 
pears from the transcript of the record in 
that case, which is on file in the archives of 
this Court,” and Chief Justice Davis looked 
to the record in Brown for precedent in 
deciding Broward. Chief Justice Davis also 
cited to Brown, with less elaboration, in his 
concurring opinion in Thomas v. Thompson, 
114 Fla. 833, 837, 155 So. 321, 323 (1934). 

7 Schaefer v. Voyle, 88 Fla. 170, at 173, 
102 So. 7, at 8 (1924). 

8 In re Evers’ Estate, 160 Fla. 225, 227, 
34 So.2d 561, 562 (1948); Lurio v. Lurio, 443 
So.2d 197, 198 (Fla. 3d D.C.A. 1983). 

9 See In re Yost’s Estate, 117 So.2d 753 
(Fla. 3d D.C.A. 1960). A codicil was proven 
to have been kept in a lawyer’s office safe 
from the moment it was executed. Because 
the decedent had no access to the codicil 
after its execution, the presumption did not 
arise and the lost codicil was admitted to 
probate on the basis of an office copy. The 
case assumes, without discussion, that the 
law governing probate of a lost will also 
applies to the probate of a lost codicil, and 
could be read for that proposition as well. 

10 In re Niernsee’s Estate, 147 Fla. 388, 
at 395, 2 So.2d 737, at 739 (1941). 

11 See also Schultz v. Estate of Roach, 549 
So.2d 1156 (Fla. 3d D.C.A. 1989) (no evi- 
dence that the lawyer who drafted the will 
ever gave the original to testatrix, but, on 
the contrary, he probably kept it himself and 
lost it). 

12 See generally Burrell and Porter, Lost 
Wills: The Wisconsin Law, 60 Mara. L. Rev. 
351, 353 (1977) (making a similar argument, 
in greater detail, on the lack of logic of the 
presumption of revocation). But see Thomas, 
114 Fla. at 838, 155 So. at 323, where the 
testator did precisely the unlikely: He was 
quoted, after his death, as having said he 
destroyed his will because he wanted his two 
daughters to take his property in intestacy, 
and the will would have provided otherwise. 

13 Fia. Star. §731.14(1) (emphasis added), 
now codified in substantially the same terms 
at §732.506. 

14 See generally Annotation, Sufficiency of 
Evidence of Nonrevocation of Lost Will Not 
Shown to have been Inaccessible to Testator— 
Modern Cases, 70 A.L.R. 4th 323 (1989), and 
cases cited therein. 

15 Burrell and Porter, supra note 12, at 
351. 

16 Judge Schwartz, of the Third District 
Court of Appeal, was sitting as an associate 
on the Fourth District. 

17 Estate of Baird, 343 So.2d 41, at 43 
(Fla. 3d D.C.A. 1977); Estate of Parson, 416 
So.2d 513, at 515-516 (Fla. 4th D.C.A. 1982). 

18 The phrase “drop out” was used in 
Estate of Baird, 343 So.2d at 43, note 1. 
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ll electric, gas, water- 

works, telephone, and rail- 

road franchises granted by 

Florida municipalities! to 
private companies prior to 1972 will 
expire before the year 2003. Included 
in each of these franchises is an option 
permitting the grantor municipality to 
purchase the franchised plant upon 
franchise expiration.2 Municipalities 
which choose not to buy the franchised 
plant have two options. They may re- 
franchise the existing private company 
or exercise a common-law right to force 
the unfranchised utility to vacate mu- 
nicipal streets. The buyout and ouster 
options are important factors to be 
considered by local governments and 
utilities about to begin bargaining fran- 
chise renewals. 


Statutory Purchase Options 

Municipal authority to grant a public 
utility franchise before 1972 originated 
in either a municipality’s charter? or, 
alternatively, from the public works 
enabling statutes in F.S. Ch. 180.‘ All 
franchises granted under a municipal- 
ity’s charter authority were limited by 
F.S. §167.22 to 30 years’ duration. F.S. 
§167.22 also required the grantor mu- 
nicipality to retain a purchase option 
at franchise expiration as follows: 
No municipality in the state shall give or 
grant any franchise or right to use any street 
... without reserving the right and requiring 
the grantee of such franchise or right, as 
condition precedent of the taking effect of the 
grant, to give and grant to the municipality 
the right at and after the expiration of such 
term to purchase the street railroad, water 
works, telephone, gas or electric plant, or 
other property used under or in connection 
with such franchise or right, or such part of 
such property as the municipality may de- 
sire to purchase at a valuation of the prop- 
erty, real and personal, desired, which 
valuation shall be fixed by arbitration as 
may be provided by law. 

A franchise term providing the gran- 
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tor with the right to purchase the 
franchised plant is not uncommon 
among the states.5 The right of pur- 
chase is distinct from a municipality’s 
right of eminent domain,® and a munici- 
pality may choose either method in 
acquiring utility property.” 

In 1935 the legislature granted mu- 
nicipalities a second statutory purchase 
option with F.S. §180.16. Ch. 180 was 
the first general statutory grant of 
franchising power to municipalities 
apart from municipal charter powers. 
It was passed as a public works meas- 
ure permitting municipalities to adopt 
a public works zone to provide water, 
sewer, gas, garbage or airport service 
itself or franchise a privately-owned 
company to do so. Ch. 180 does not 
include electric service in its grant of 
franchising powers, and gas plants and 
airports were late additions to the origi- 
nal bill.8 
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The powers granted a municipality 
under F.S. Ch. 180 are additional and 
supplemental to those powers a munici- 
pality possessed through its pre-home- 
rule charter.? A municipality had an 
option to proceed under either its char- 
ter powers or Ch. 180.19 Unlike F.S. 
§167.22, which was repealed in 1972, 
the Ch. 180 franchise provisions remain 
current law. 

The purchase option contained in 
F.S. §180.16 differs significantly from 
the F.S. §167.22 purchase option. F.S. 
§180.16 requires obligatory purchase of 
utility facilities if franchise renegotia- 
tion is unsuccessful. The purchase price 
is set through a three-member arbitra- 
tion panel appointed by a municipality, 
private company, and joint selection. 
Under F.S. §180.16, if the arbitration 
panel fails to agree on a price for the 
facilities, the municipality is required 
to file for condemnation. 

Whether F.S. §167.22 or F.S. §180.16 
governs the purchase option available 
to a municipality depends on whether 
the franchise was granted under mu- 
nicipal charter authority using F.S. 
§167.22 guidelines or under the fran- 
chising authority granted by Ch. 180. 
A prima facie test of whether a particu- 
lar franchise was granted under F:S. 
§167.22 or F.S. Ch. 180 is whether the 
municipality enacted a public works 
zone resolution.!! Ch. 180 requires that 
a public works zone resolution be in 
place prior to the granting of a Ch. 180 
franchise.!2 If a municipality did not 
follow the public works zone resolution 
process, then charter authority was the 
likely basis of the franchise grant. 


Purchase Options of 

F.S. §167.22 and F.S. §180.16 
The purchase options provided by 

F.S. §167.22 and F.S. §180.16 differ in 

four important areas: 1) The utility 
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plant eligible for purchase; 2) the mu- 
nicipality’s ability to refuse purchase; 
3) the rules of arbitration; and 4) 
whether appraisal or arbitration is re- 
quired. 
¢ Plant Eligible for Purchase 

Under F.S. §167.22 a municipality 
may select “such part of such property 
as the municipality may desire to pur- 
chase.” This allows a municipality to 
nominate only part of a utility system 
within incorporated boundaries for pur- 
chase. Also, this provision may allow a 
municipality to disregard plant that is 
common to both the utility and nonutil- 
ity operations of the private company.!3 
Conversely, F.S. §180.16 requires the 
purchase of all franchised plant. F.S. 
§180.16 is unclear on whether plant 
common to both utility and nonutility 
operations of the private company is 
considered franchised plant that must 
be purchased. 
¢ Ability to Refuse Purchase 

F.S. §167.22 allows a municipality to 
refuse purchase while F.S. §180.16 man- 
dates either purchase or refranchising. 
The no-purchase option favors the mu- 
nicipality by not committing the mu- 
nicipality to purchase the plant after 
an arbitration award has been given. 
If the municipality does not agree with 
the award, it may choose to proceed by 
refranchising, ouster or further negotia- 
tion with the company. !4 
¢ Arbitration Procedure 

The third difference is the arbitration 
procedure itself. The phrase “arbitra- 
tion as may be provided by law” in FS. 
§167.22 apparently allows arbitration 
under either the Ch. 73 Florida arbitra- 
tion statutes or the rules of the Ameri- 
can Arbitration Association. The 
requirements of F.S. §180.16, by con- 
trast, provide selection of a three- 
member panel. 
¢ Arbitration or Appraisal 

The fourth difference is whether arbi- 
tration is mandated. F.S. §180.16 clearly 
requires arbitration. Conversely, valu- 
ation under F.S. §167.22 is to be “by 
arbitration as may be provided by law.” 
This phrase relies on a common-law 
understanding of valuation and is am- 
biguous about whether arbitration or 
mere appraisal is intended.!5 The com- 
mon-law rule is that appraisal is used 
in those situations in which only the 
price is in question.!® Appraisal does 
not require a formal hearing and does 
not necessarily provide an opportunity 
to present testimony.!7 Whether 


Common law 
upholds the right to 
require removal of a 

utility plant from 
public streets and 
rights-of-way in the 

absence of a 

franchise 


§167.22 allows a purchase with a mere 
appraisal of the property is more a 
theoretical, rather than actual, concern. 


Ouster of Utilities 

Public service companies!® not hold- 
ing franchises from the appropriate 
governmental authority are subject to 
forced removal from the public streets. 
Removal of facilities may be compelled 
when the company and the franchising 
authority are unable to agree on a new 
franchise after franchise expiration, or 
when a company refuses to negotiate 
an original franchise. 
* Compelled Removal of Utility Facili- 
ties 

Common law upholds the right to 
require removal of a utility plant from 
public streets and rights-of-way in the 
absence of a franchise.!9 While a utility 
company cannot be compelled to accept 
particular franchise conditions,?° the 
power of a municipality or county to 
compel removal of facilities is a formi- 
dable bargaining point. The power to 
compel removal is based upon a munici- 
pality’s control of its streets.?! It is 
settled law in Florida that a private 
company operating for profit may not 
use municipal or county streets or rights- 
of-way without permission.22 

When franchise expiration occurs with- 
out a new franchise, an assumed con- 
tinuance of the franchise occurs until 
action is taken.?° If the municipality 
elects to oust the utility, the ousted 
utility will be given a reasonable time 
to vacate the public streets.24 Signifi- 
cantly, a utility ousted from public 
streets is not entitled to compensation 
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and must remove its facilities at the 
company’s expense.» Early U.S. Su- 
preme Court decisions held forced re- 
moval of facilities does not violate 
constitutional provisions against taking 
of property.26 
¢ Service Area Certification and Right 
of Ouster 

Authority to oust an unfranchised 
utility is limited in states in which a 
state public utilities commission pro- 
vides service area certification.2’ In 
such states, the utility commission’s 
approval is a concurrent condition that 
must be met prior to a compelled re- 
moval of facilities.2® In states where the 
utility commission does not have power 
to certify service areas or the munici- 
pality maintains complete control over 
municipal streets, the utility commis- 
sion does not limit municipal ouster 
authority.29 

In Florida, the Florida Public Service 
Commission has varying levels of serv- 
ice area certification authority over 
water and sewer,®° telephone,?! and 
electric and natural gas utilities.32 The 
FPSC likely has no control over the 
ouster of electric and gas utilities be- 
cause of an express statutory reserva- 
tion in favor of municipalities.33 Local 
government ouster authority of water 
and telephone companies, however, 
likely requires approval of the FPSC 
based on its service area certification 
authority.°4 There have been recent 
repeated legislative attempts to grant 
FPSC total service area authority while 
also limiting local government fran- 
chise fee authority.*5 


Conclusion 

Expiration of municipal franchises 
has significant impacts on investor- 
owned utilities,2* municipalities,3” coun- 
ties, state agencies, and utility ratepay- 
ers.°9 This article has concentrated on 
the rights of municipalities to purchase 
franchised utility plant or oust unfran- 
chised utilities as alternatives to a 
negotiated renewal. 0 


1 The term “municipality” in this article 
only refers to incorporated cities or towns 
and not other possible forms of local self 
government. See Municipal Corporations, 
Counties, and Other Political Subdivisions, 
56 Am. Jur. 2d, §5 (1971). 

2 Fra. Stat. §167.22 (1972); Fria. Stat. 
§180.14 (1989). 

3 Fia. Stat. §167.22 was enacted by 1899 
Fla. Laws, Ch. 4859 and repealed by the 
Municipal Home Rule Powers Act, 1973 Fla. 
Laws 73-129, §5. The Municipal Home Rule 
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Powers Act repealed all Chs. 167 and 172 
laws on municipal franchising. E.g., Fa. 
Star. §167.22 (1972) (franchise length and 
buyout option); Fira. Star. §§167.23-167.27 
(forfeiture of franchises); Fia. Star. §§172.01- 
172.15 (1972) (construction of municipal elec- 
tric and gas plant in competition with pri- 
vate utility). Franchises are now granted 
under home rule authority. See generally J. 
Little, D. Coffey & J. McPherson, Franchis- 
ing and Licensing of Public Services in 
Florida, §§1.02, 2.01-2.03 (1984) (discussion 
of county and municipal home rule franchis- 
ing authority). 

4 1935 Fla. Laws, c. 17118. 

5 12 McQuillan Mun. Corp. §35.19 (3d 
ed. 1970). 

§ City of Kiowa v. Central Telephone & 
Utilities Corp., 213 Kan. 169, 515 P.2d 795 
(1973). 

7 City of Palm Bay v. General Develop- 
ment Utilities, Inc., 201 So.2d 912 (Fla. 4th 
D.C.A. 1967). 

8 1935 Senate JouRNAL 741 (inclusion of 
airports); 862 (inclusion of gas plants). Fa. 
Star. §180.05 omits gas plants and airports 
from the definition of “private company.” 
This raises the issue of whether the legisla- 
ture intended gas plants and airports to be 
private companies requiring a municipal 
franchise under Fi. Star. §180.14. The late 
addition of gas plants and airports to the 
bill may account for the omission of these 
services in Fa. Stat. §180.05, but subse- 
quent inclusion in Fa. Star. §180.06, author- 
izing certain utility activities by private 
companies. This interpretation supports the 
legislature’s intent to permit franchising of 
these services. 

9 Fra. Stat. §180.21 (1989). 

10 Herbert v. Daytona Beach, 121 Fila. 
212, 163 So. 565 (1935). 


1 Fria. Star. §§180.03, 180.04 (1989). 

12 The attempted exercise of Ch. 180 power 
has been invalidated when the prerequisite 
public works resolution was not in place. See 
City of Pinellas Park v. Cross-State Utilities 
Co., 205 So.2d 704, 706-707 (Fla. 2d D.C.A. 
1968). 

13 See generally FERC Uniform System of 
Accounts, 18 C.F.R. §§101, 201 (1989) (ac- 
counting procedures for electric and natural 
gas common plant at pp. 322 and 176). The 
FPSC also utilizes the FERC Uniform Sys- 
tem of Accounts. E.g., Fua. Apmin. Cope R. 
25-4.0166 (telephone), R. 25-6.014(1) (elec- 
tric), R. 25-7.014(1) (gas) (1991). Typical 
common plant is land, buildings, transporta- 
tion, and equipment. 

14 City and County of Denver v. New York 
Trust Co., 229 U.S. 123, 138 (1912) (city may 
still separately negotiate another purchase 
price with the private company). Also, sepa- 
rate offer by the city that is less than 
arbitrated price is constitutional. Id. at 142. 

15 See generally Zabak, Enforceability of 
Commercial Agreements to Arbitrate Future 
Disputes: Judicial Alteration of the Florida 
Arbitration Code, 30 U. Fia. L. Rev. 615 
(1978). 

16 Preferred Insurance Co. v. Richard 
Parks Trucking Co., Inc., 158 So.2d 817 (Fla. 
2d D.C.A. 1963) (quoting with approval 
Arbitration and Award, Am. Jur. 2d, §3). 

The test for whether arbitration or ap- 


Let Your Colleagues Know About 


NEW PARTNERS & ASSOCIATES 


For less than ii costs to send announcement 
cards to 100 of your professional peers you can 
tell 46,000 lawyers about changes in your firm 

through an announcement in The Florida Bar Journal. 


Contact Joseph Bono 
The Florida Bar Journal 
650 Apalachee Parkway 
Tallahassee, Florida 32399-2300 
(904) 561-5835 


DYKEMA GOSSETT 
35TH FLOOR 
400 RENAISSANCE CENTER 


DETROIT, MIGHIGAN 48243 


(313) 568-6800 


1S PLEASED TO ANNOUNCE THAT 


Lisa J. BERGER 
FORMERLY ASSOCIATED WITH THE LAW FIRM OF 
GREENBERG, TRAURIG, HOFFMAN, LIPOFF, ROSEN & QUENTEL, P.A. 


HAS JOINED THE FIRM AS A PARTNER 


MS. BERGER WILL ENGAGE IN THE PRACTICE OF REAL ESTATE LAW, 
MORTGAGE LENDING AND GENERAL REPRESENTATION 


OF FINANCIAL INSTITUTIONS 


MS. BERGER WILL BE RESIDENT IN THE 
FORT LAUDERDALE, FLORIDA OFFICE 
200 EAST LAS OLAS BOULEVARD 
FORT LAUDERDALE, FLORIDA 3330! 


(305) 728-3400 


JULY 1, 1991 


DETROIT, MICHIGAN 
ANN ARBOR, MICHIGAN 
BLOOMFIELD HILLS, MICHIGAN 
FORT LAUDERDALE, FLORIDA 
GRAND RAPIDS, MICHIGAN 


LANSING, MICHIGAN 
SARASOTA, FLORIDA 
TAMPA, FLORIDA 
WASHINGTON, D.C. 


THE FLORIDA BAR JOURNAL/OCTOBER 1991 


| 
: 


praisal is intended has been stated as to 
whether there can be disputed issues other 
than price. Citizens Bldg. v. Western Union 
Tel. Co., 120 F.2d 982, 983 (1941). 

Franchise purchase options have been 
held to require appraisal, and not arbitra- 
tion. See, e.g., Omaha Water Co. v. City of 
Omaha, 162 F. 225, 233 (1908) (sale of water 
system to municipality). 

17 Preferred Insurance, 158 So.2d at 820. 

18 This section includes investor-owned 
utilities, rural electric cooperatives under 
Fia. Stat. Ch. 425, and municipal utilities 
operating outside municipal borders. 

19 City of Kiowa v. Central Telephone & 
Utilities Corp., 213 Kan. 169, 515 P.2d 795 
(1973). See generally Annotation, Right to 
Oust Utility or Require Removal of Its Equip- 
ment, 112 A.L.R. 628 (1938). 

20 City of Ludlow v. Union Light, Heat & 
Power Co., 231 Ky. 813, 22 S.W. 2d 909 
(1929). 

21 Franchising contains both elements of 
police power exercise and use of public 
property. Compare, Southern Utilities Co. 
v. City of Palatka, 86 Fla. 583, 99 So. 236 
(1923), affd, 268 U.S. 232 (1925) (legislature 
may regulate rates for services of a public 
nature) with Plant City v. Mayo, 377 So.2d 
966, 973 (Fla. 1976) (franchise fees are 
charges bargained for in exchange for spe- 
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cific property rights relinquished by cities). 
See also City of Pensacola v. Southern Bell 
Telephone Co., 49 Fla. 161, 170, 37 So. 820, 
823 (1905) (franchise fee both a rental and 
charge for enforcement of police regulation); 
St. Louis v. Western Union Tel. Co., 148 
U.S. 92 (1893) (pole charge in nature of 
rental). 

A literal identification of street ownership 
and franchising authority is problematic 
because cities do not own or maintain all 
streets within the incorporated boundary. 
E.g., Fua. Star. §§335.04(4), 337.401 (1989) 
(functional classification of roads; utility 
rights-of-way); but see Fia. Star. §316.008 
(1989) (city traffic control within incorpo- 
rated boundaries). 

22 City of Miami v. South Miami Coach 
Lines, 59 So.2d 52 (Fla. 1952); Jarrell v. 
Orlando Transit Co., 123 Fla. 776, 167 So. 
664 (1936). The Jarrell court held: 

“The theory underlying these decisions 
and many others not included is that the 
streets and highways are constructed at 
public expense for the convenience, comfort, 
and use of the public. If they are permitted 
to be pre-empted and appropriated for pri- 
vate enterprise, then their very purpose is 
defeated, and those who bear the burden of 
their construction are deprived of the objec- 
tive they set out to accomplish.” 

Jarrell, 123 Fla. at 780, 167 So. at 666. 

23 Village of Lapwai v. Alligier, 69 Ida. 
397, 207 P.2d 1025 (1949); B-C Cable Co., 
Inc. v. City and Borough of Juneau, 613 P.2d 
616, 619, n.5 (Alaska 1980). 

24 Detroit United Ry. v. City of Detroit, 
229 U.S. 39 (1913); City of Roswell, N.M. v. 
Mountain States Telephone & Telegraph 
Co., 78 F.2d 379 (1935). See also State ex 
rel. Buford v. Pinellas County Power Co., 
87 Fla. 243, 100 So. 504, 508 (1924). 

25 City of Kiowa v. Central Telephone & 
Utilities Corp., 213 Kan. 169, 172, 515 P.2d 
795, 798 (1973). 

26 Detroit United Ry. v. City of Detroit, 
255 U.S. 171 (1921); Denver v. New York 
Trust Co., 229 U.S. 123 (1912). 

27 Potomac Edison Co. v. Town of Luray, 
234 Va. 348, 362 S.E. 2d 678 (1987). See 
also City of Greeley v. Poudre Valley Rural 
Elec. Ass’n., Inc., 744 P.2d 739 (Colo. 1987) 
(en banc) (home rule city may not oust utility 
holding certificate of necessity in newly- 
annexed area but may prohibit further ex- 
pansion), appeal dismissed, 485 U.S. 949 
(1988); City of Abbeville v. Aiken Elec. Coop., 
Inc., 287 S.C. 361, 338 S.E. 2d 831 (1985) 
(permission of public service commission 
needed to oust rural electric cooperative from 
newly-annexed territory); Town of Culpeper 
v. Virginia Elec. and Power Co., 215 Va. 189, 
207 S.E. 2d 864 (1974) (dual approval re- 
quired before city can condemn utility plant 
or franchise another utility). 

28 Potomac Edison, 234 Va. at 354, 362 
S.E. 2d at 681. 

29 City of Geneseo v. Illinois Northern 
Utilities Co., 378 Ill. 506, 39 N.E. 2d 26 
(1941). 

30 Fria. Stat. §367.171 (1989). The FPSC 
holds service certification for private water 
and sewer utilities in unincorporated areas 
of counties in which the county has trans- 
ferred their regulatory control. Id. The major 
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exceptions are governmental-owned systems, 
nonprofit organizations, and systems under 
100 members. Fia. Stat. §367.022 (1989). In 
1987 the FPSC exercised regulatory control 
in approximately 33 of the 67 Florida coun- 
ties. Fa. Star. ANN. §367.171 (1970). 

31 Star. §364.33 (1989). Star. 
§364.01(2) specifically addresses FPSC pre- 
emption of local government regulatory ju- 
risdiction. Fia. Star. §362.01 specifies that 
telephone companies must first receive the 
approval of the affected city. 

32 Fria. Stat. §366.04(2)(d), (e) (1989). The 
FPSC only resolves territorial disputes be- 
tween utilities, FLa. Star. §366.04(2)(e), and 
approves territorial agreements brought be- 
fore it, Fia. Star. §366.04(2)(d). The FPSC 
does not possess service area certification 
authority for electric and gas utilities. 

The FPSC also has responsibility for the 
integrity of the Coordinated Florida Electric 
Grid. Fa. Star. §§366.04(3), 366.055(3) 
(1989). The balkanization of electric service 
by franchise territories may invoke FPSC 
responsibility to ensure grid reliability. Cf., 
Florida Power and Light Co. v. Nichols, 516 
So.2d 261 (Fla. 1987). 

33 Star. §366.11(2) (1989). “Nothing 
herein shall restrict the police powers of 
municipalities over their streets ... or 
affect the right of any municipality to con- 
tinue to receive revenue from any public 
utility as is now provided or as may be 
hereafter provided in any franchise.” 

34 Cf, City of Abbeville v. Aiken Elec. 
Coop., Inc., 287 S.C. 361, 338 S.E. 2d 831 
(1985). 

35 E.g., 2d Substitute HB 1863 (1991) (not 
enacted). But see art. VII, §18 FLa. Const. 
(legislature may not mandate local programs 
without corresponding revenue measure). 

36 Expiration resulting in buyout or ouster 
means disruption of established service ter- 
ritories and revenue loss for stockholders 
and bondholders. Renegotiated franchise 
terms will impact the competitive balance 
among fuels. 

37 Franchise fees represent a source of 
no-risk, unencumbered revenues. Franchise 
contracts can also function as a component 
of a local government comprehensive growth 
plan by controlling extension of utility serv- 
ices promoting urban sprawl. 

38 County franchising may engender 
county-city friction over franchise fee reve- 
nues. See, e.g., State v. Dade County, 142 
So.2d 79 (Fla. 1962) (constitutional charter 
county may preempt existing city franchises); 
City of Hialeah Gardens v. Dade County, 348 
So.2d 1174 (Fla. 1977) (franchising authority 
is regulatory function that county may 
preempt from city); Broward County v. City 
of Fort Lauderdale, 480 So.2d 631 (Fla. 1985) 
(county may preempt regulatory functions 
without dual referendum). 

39 Renegotiated franchises may represent 
higher bills to ratepayers who pay franchise 
fees as a flow-through expense. See City of 
St. Petersburg v. Hawkins, 366 So.2d 429 
(Fla. 1978) (franchise fees allocated to ratepay- 
ers in franchise area only). See also F.a. 
Apmin. Cope R. 25-7.085(7), R. 25-6.100(7), 
R. 25-7. 100(7) (franchise fees allocated to 
ratepayers in franchise area for telephone, 
electric, and gas). 
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n response to the growing savings 

and loan industry crisis, Congress 

enacted the Financial Institutions 

Reform, Recovery and Enforce- 
ment Act of 1989! and the Comprehen- 
sive Thrift and Bank Fraud Prosecution 
and Taxpayer Recovery Act of 1990.2 
These acts have been widely hailed as 
accomplishing a long-overdue restruc- 
turing of the nation’s regulatory system 
for the banking industry, but few have 
yet realized the extent to which these 
new laws will radicaliy alter procedural 
and substantive law with respect to the 
prosecution of banking offenses. In short, 
FIRREA and the Comprehensive Act 
have set banking crimes apart from 
other types of federal prosecutions by 
substantially increasing penalties and 
providing greater procedural advantages 
for the government. 


New Crimes, New Punishments 

The most apparent impact of the new 
acts is that they create new crimes and 
substantially increase the penalties for 
the commission of most banking crimes 
already on the books. 

The Comprehensive Act adds a new 
crime under 11 U.S.C. §225, the Con- 
tinuing Financial Crimes Enterprise. 
This new offense, which carries a man- 
datory minimum sentence of 10 years 
and a maximum sentence of life plus 
fines of up to $10,000,000 for individual 
defendants and $20,000,000 for organi- 
zations, applies to so-called “financial 
crimes kingpins” who organize, manage 
or supervise “a continuing financial 
crimes enterprise” and gross $5,000,000 
or more in proceeds during a 24-month 
period.? 

The Comprehensive Act also targets 
“mini-kingpins” for increased punish- 
ment. If a defendant grosses more than 
$1,000,000 in proceeds from certain 
enumerated offenses,* the act assigns 


CRIMINAL LAW 


New Federal Banking Legislation: 
No More Mr. Nice Guy 


ee these statutory increases will result in 

stiffer sentences actually being handed 
down, FIRREA directs the sentencing 
commission to amend the sentencing 


Bank in g crimes guidelines to provide for “a substantial 


period of incarceration” for violations 


have been set apart that “substantially jeopardize” the fi- 
nancial soundness of a federally- 

from other types OF | 
federal prosecutions In most cases, the increased penalty 
. . provisions may have little practical 
by Lncr: easing impact. Unless there are further 


penalties and changes in §2F1.1 of the sentencing 


guidelines (which now covers banking 


pr oviding Po eater crimes), there will be little change in 
advantages for the most sentences. However, this clear 


statement of congressional intent may 
gover nment make judges more inclined to sentence 
these defendants at the upper end of 
the guidelines range. 


provide for materially-increased penal- 
by Marc S. Nurik and ties under the sentencing guidelines is 
Susan R. Healy the inclusion of some crimes against 
financial institutions as predicate of- 
at least an offense level 24 under the fenses under RICO, 18 U.S.C. §1962 et 
sentencing guidelines, resulting in a_ seq.!2 Given the government’s recent 
baseline sentence of 51 to 63 months.5 _ history of successful RICO prosecutions 
In addition, the Comprehensive Act for securities fraud, it appears that the 
creates two new felonies with punish- savings and loan cases constitute the 
ment provisions including fines and up_ type of ongoing economic crime that the 
to five years’ imprisonment: conceal- department finds such an easy target 
ment of assets from the FDIC® and under RICO. However, to avoid violat- 
obstruction of a financial institution ing the constitutional ban on ex post 
examination.’ facto laws, prosecutions should be lim- 
Congress has used both new acts to ited to cases in which at least one 
increase substantially the maximum predicate act has occurred after the 
penalties for existing banking crimes. effective date of the current amendment 
First, FIRREA raised the maximum to the RICO Act.!3 Therefore, the im- 
sentence for listed offenses’ from five pact of this amendment will not be felt 
to 20 years and raised the maximum immediately. 
fine for each offense to $1,000,000.9 One In addition, FIRREA now authorizes 
year later, Congress used the Compre- the Attorney General to seek civil pen- 
hensive Act as a means again to raise alties of up to $1,000,000! for each of 
the maximum sentence for these crimes, these offenses.!5 And under the Com- 
this time increasing the potential pen- prehensive Act, proceeds from certain 
alties to 30 years.!° To make sure that enumerated banking crimes are now 
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subject to new civil and criminal forfei- 
ture proceedings.!® While one commen- 
tator has rether optimistically suggested 
that these newly available civil reme- 
dies and forfeiture procedures might 
be used as alternatives to criminal 
prosecution,!” the history of the govern- 
ment’s use of parallel forfeiture and 
criminal proceedings in drug cases sug- 
gests otherwise. 

Further, the Justice Department has 
already stated its intention to “cumu- 
late” civil and criminal penalties for the 
same conduct.!® The House Judiciary 
Committee has warned the administra- 
tion that such a plan may run afoul of 
the prohibition against double jeopardy 
if the civil penalties are viewed by the 
courts as being punitive, rather than 
remedial.!9 This will certainly prove to 
be a fertile area for litigation should the 
Justice Department proceed with its 
original plan. 


Longer Statutes of Limitations 
One of the most significant proce- 
dural changes under FIRREA and the 
Comprehensive Act is the extension of 
applicable statutes of limitations from 
five years to 10 years.2° Because nei- 


ther act revives prosecutions already 
barred by the former statutes of limita- 
tions, the immediate impact of the 
extended limitations period will not be 
significant for banking crimes commit- 
ted five years or more prior to the 
enactment of the new laws.?! While one 
author suggests that the retroactive 
application of these provisions may be 
precluded by the constitutional prohibi- 
tion against ex post facto laws,?2 under 
existing case law this argument ap- 
pears to have little chance of success.?3 

When the effects of the extended 
statutes of limitations do begin to be 
felt, the impact will be greatest on the 
defendants’ ability to prepare their 
cases. It may not be feasible for many 
defendants to locate necessary witnesses 
and documentary evidence”‘ relating 
to transactions that occurred 10 years 
earlier. Defendants may be able to 
establish a due process violation based 
upon pre-accusation delay if actual preju- 
dice resulted and the delay was 
intentional and improperly motivated.” 
While a 10-year statute of limitations 
clearly presents a greater opportunity 
for the government to engage in preju- 
dicial pre-accusation delay, the burden 
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on the defendant in establishing actual 
prejudice is heavy.2 The defendant 
must demonstrate that the government 
intentionally delayed either to gain a 
tactical advantage or to harass the 
defendant.2? 

The government’s task will not be 
nearly so burdensome, since it will now 
have the luxury of having up to 10 
years to spend preparing its case in 
total secrecy before the defendant ever 
learns that he is under investigation.”8 
The new secrecy provisions”? will pre- 
vent defendants from discovering the 
need to preserve evidence until after 
an indictment is returned. 


New Investigative Tools: 
Bounties and Threats 

Before FIRREA, grand jury witnesses 
remained free to discuss their appear- 
ances and testimony, but government 
agents were barred from disclosing evi- 
dence presented to the grand jury by 
Rule 6(e) of the Federal Rules of Crimi- 
nal Procedure. FIRREA turns this 
situation completely around. 

In the past, white-collar defendants 
and their counsel were often informed 
of pending indictments well in advance 
by friendly grand jury witnesses. Fi- 
nancial institutions routinely informed 
the target of an investigation that bank 
records had been subpoenaed.®° While 
the government always had the means 
to prevent premature disclosure in indi- 
vidual cases by obtaining nondisclosure 
notices, Congress has now decided that 
having to assess the particularized need 
to prevent disclosures on a case-by-case 
basis wastes the government’s “pre- 
cious resources.”3! Under FIRREA, even 
where the party making the disclosure 
has no specific intent to obstruct the 
investigation, such disclosures can now 
lead to a five-year prison sentence and 
fines or substantial civil penalties.5? 
Nothing in the congressional reports 
explains why the defendant’s knowl- 
edge would be more threatening to an 
investigation of a banking violation 
than to any other type of criminal 
investigation. 

While United States v. Mechanik, 475 
U.S. 66 (1986), and its progeny had 
already made Rule 6(e) virtually unen- 
forceable, FIRREA has now further 
chipped away at whatever minimal 
protection against the misuse of grand 
jury information that the rule may have 
left to defendants in banking cases.°3 
Before FIRREA, prosecutors were for- 
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bidden from routinely disclosing 
evidence presented to the grand jury to 
other investigative agencies and from 
using the grand jury’s power to investi- 
gate civil cases.34 The use of the grand 
jury as a means for the ex parte pro- 
curement of evidence prior to trial lets 
the government bypass the Federal 
Rules of Civil Procedure, which were 
designed to ensure the fairness of the 
discovery process by providing the ad- 
verse party with notice of discovery 
requests, an opportunity to obtain the 
results of such requests, and the chance 
to conduct simultaneously its own dis- 
covery. 

But not only does FIRREA now per- 
mit the use of grand jury materials in 
civil and regulatory banking actions; 
Congress has sent the administration 
a strong message that it wants these 
formerly secret materials shared. Prose- 
cutors may now disclose any information 
obtained by a grand jury for use in the 
newly authorized civil penalties and 
forfeiture proceedings without prior 
court approval. This information can 
now also be disclosed to regulatory 
agencies if a court finds that the agency 
has a “substantial need” for the grand 
jury materials.*5 

FIRREA still does not permit the 
grand jury to be used as an investiga- 
tory tool in civil cases, and it can be 
expected that a great deal of judicial 
attention will be paid to defining the 
fine line between sharing grand jury 
information and actually using the 
grand jury to conduct a civil investiga- 
tion. 

The Right to Financial Privacy Act 
of 1978°° has also been amended to 
permit greater disclosure of financial 
records obtained outside of the grand 
jury process to and by regulatory agen- 
cies.37 

Wiretap orders can now be obtained 
to investigate banking crimes involving 
bribery, fraud or false statements.%§ 

Finally, both FIRREA and the Com- 
prehensive Act establish rewards to be 
paid to persons who provide informa- 
tion useful in the recovery of civil 
penalties,®® in forfeiture proceedings*® 
or in criminal prosecutions.*! While an 
informant can receive up to $100,000 
for providing assistance in a civil case 
or forfeiture proceeding,4? he won't be 
paid more than $50,000 for a criminal 
case.43 It is unclear whether the ad- 
ministration intends to “cumulate” civil 
and criminal rewards. 


Expanding the Class 
of Liable Persons 

FIRREA creates criminal penalties 
for violations of civil prohibitions or 
removal orders. If convicted of knowing 
participation in the affairs of a financial 
institution after being issued such or- 
ders, an individual may be imprisoned 
for a maximum of five years, fined up 
to $1,000,000, or both,44 a marked in- 
crease from the prior laws’ provisions 
of a maximum of one-year imprison- 
ment and maximum fine of $5,000.45 


These FIRREA enforcement provi- 
sions may be applied retroactively. 
“Institution-affiliated parties” are now 
subject to the criminal enforcement 
provisions for as much as six years after 
ending participation in the matters of 
the financial institution.4* Institution- 
affiliated parties consist of the following 
four categories: 

1) Insiders, e.g., officers, directors, 
agents, and controlling stockholders; 

2) individuals who would be required 
to file with regulatory agencies before 
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It’s no secret that, for many, success in the 90s 
means overcoming the excesses of the ’80s. The title insur- 
ance industry is a prime example. 

Competition is the “killer of the industry,” so say 
industry experts of the fierce battle in the 1980s among title 
insurers for a larger share of the Florida market. In their 
efforts to catalyze growth, title insurers began undercutting 
themselves to earn business, 
money. It wasn’t unheard of for a title insurer to spend $1.26 
to make a dollar of revenue. Competition became the indus- 
try’s own worst enemy. Eventually, that got the attention of 
the Florida Department of Insurance. 

The Department of Insurance, after examining 
the state of the industry, was dismayed to discover just how 
aggressively this industry was bringing about its own demise. 
To protect the insured by shoring up the solvency of the 
insurer, the Department took action. As a result, more regu- 
lations were enacted by Tallahassee in the last two years than 
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of innovation 


acquiring a financial institution (a 
change-in-control notice); 

3) noncontrolling stockholders, con- 
sultants, and joint venture partners, if 
these parties, in fact, participated in 
the conduct of the institution’s affairs. 
The threshold extent of participation 
in such affairs is not defined under 
FIRREA and will evolve through case 
law or regulations. 

4) independent contractors, i.e., attor- 
neys, appraisers, and accountants.‘” 


Conclusion 

FIRREA and the Comprehensive Act 
have clearly changed the rules of the 
game. In response to a perceived na- 
tional crisis, Congress has reacted in a 
broad fashion that may inspire sub- 
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stantial litigation over the constitution- 
ality of certain of these provisions. The 
primary goal of restoring public confi- 
dence in financial institutions may be 
achieved at the cost of diminishing 
confidence in the equity of the criminal 
justice system.0 


1 Pub. L. No. 101-73, 103 Stat. 183. 

2 Pub. L. No. 101-647, 104 Stat. 4859. 

3The Financial Crime Kingpin Statute, 
Pub. L. No. 101-647, §2510, 104 Stat. 4863. 

418 U.S.C. §215 (bribery); 18 U.S.C. §656 
(embezzlement); 18 U.S.C. §657 (embezzle- 
ment); 18 U.S.C. §1005 (false entries); 18 
U.S.C. §1006 (false entries); 18 U.S.C. §1007 
(forgery); 18 U.S.C. §1014 (false statements); 
18 U.S.C. §1032 (concealment of assets); 18 
U.S.C. §1341 (fraud); 18 U.S.C. §1343 (wire 
fraud) and 18 U.S.C. §1344 (bank fraud). 

5 Pub. L. No. 101-647, §2507, 104 Stat. 
4862; 28 U.S.C. §994nt. 

6 Pub. L. No. 101-647, §2501, 104 Stat. 
4859; 18 U.S.C. §1032. 

7Pub. L. No. 101-647, §2503, 104 Stat. 
4861; 18 U.S.C. §1517. 

8 Statutes listed under n. 4, supra, except 
18 U.S.C. §1032 (concealment of assets). 

9 Pub. L. No. 101-73, §961(a)-(k), 103 Stat. 
499, amending statutes in n. 8. 

10 Pub. L. No. 101-647, §2504(a)-(j), 104 
Stat. 4861, amending statutes in n. 8. 

11101 Pub. L. No. 101-73, §961, 103 Stat. 
501; 28 U.S.C. §994. A new specific offense 
characteristic will increase base offense lev- 
els if “substantial jeopardy” is proved. H.Conr. 
R. No. 101-222, 101st Cong., Ist Sess. 446, 
reprinted in 1989 U.S. Code Cong. & Ad. 
News 485. 

12 Pub. L. No. 101-73, §968, 103 Stat. 506; 
18 U.S.C. §1961. 

13 United States v. Campanale, 518 F.2d 
352, 364-65 (9th Cir. 1975), cert. denied, 423 
U.S. 1050, reh’g denied, 424 U.S. 950, (1976). 

14 Pub. L. No. 101-73, §951, 103 Stat. 498; 
18 U.S.C. §1833a. 

15 See n. 8, supra. 

16 Pub. L. No. 101-647, §2525(a), 104 Stat. 
4874 amends 18 U.S.C. 981(a)(1) to author- 
ize the civil forfeiture for 18 U.S.C. §666(a) 
(1) (federal program fraud); 18 U.S.C. §1001 
(fraud); 18 U.S.C. §1031 (major fraud); 18 
U.S.C. §1032 (concealment of assets); 18 
U.S.C. §1341 (mail fraud); and 18 U.S.C. 
§1343 (wire fraud). 

Section 2525(b) adds the crimes listed 
above to the criminal forfeiture provisions 
of 18 U.S.C. §982(a). 

17 Savings and Loan Enforcement, 17 
NACDL Wasuincton Dicest 2 (1991). 

18H. Rep. No. 101-54(V), 101st Cong., 1st 
Sess. 6, reprinted in 1989 U.S. Code Cong. 
& Ad. News 399. 

19 United States v. Halper, U.S. 
109 S. Ct. 1892 (1989); H. Rep. No. 101- 
54(V), 10ist Cong., Ist Sess. 5-8, reprinted 
in 1989 U.S. Code Cong. & Ad. News 
398-401. 

20Pub. L. No. 101-73, §961, Stat. 499, 
amending statutes in n. 8; Pub. L. No. 
101-647, §§2505 and 2533, 104 Stat. 4862, 
4882; 18 U.S.C. §3293; 18 U.S.C. §1833a. 

The extension was thought to be necessary 
due to the backlog of pending investigations. 
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H. Rep. No. 101-54(1), 101st Cong., 1st Sess. 
472, reprinted in 1989 U.S. Code Cong. & 
Ad. News 268. However, it is now antici- 
pated that these investigations will be 
completed by 1993. H. Rep. No. 101-681(D), 
101st Cong., 2d Sess. 190-191, reprinted in 
1990 U.S. Code Cong. & Ad. News 6596- 
6597. 

21 Pub. L. No. 101-73, §961, 103 Stat. 501, 
18 U.S.C. §3293; H. Rep.No.101-681(1), 101st 
Cong., 2d Sess. 176, 185, reprinted in 1990 
U.S. Code Cong. & Ad. News 6582, 6591. 

22 See n. 17, supra. 

23 Bernstein v. Sullivan, 914 F.2d 1395 
(10th Cir. 1990); United States v. Richardson, 
512 F.2d 105 (3d Cir. 1975). 

24 Financial institutions required to retain 
records must do so for only five years. 31 
CFR §103.38 (1990). 

25 United States v. Marion, 404 U.S. 307 
(1971). 

26 United States v. Scott, 795 F.2d 1245 
(5th Cir. 1986). 

27 United States v. Lovasco, 431 U.S. 783 
(1977); Acha v. United States, 910 F.2d 28 
(1st Cir. 1990); United States v. Delario, 912 
F.2d 766 (5th Cir. 1990); United States v. 
Meyer, 906 F.2d 1247 (8th Cir. 1990). 

28 Pub. L. No. 101-73, §943, 103 Stat. 
497-498, 12 U.S.C. §3420. 

29 See discussion under §III, infra. 

30H. Rep. No. 101-54(1), 101st Cong., 1st 
Sess. 402, reprinted in 1989 U.S. Code Cong. 
& Ad. News 198. 

31H. Rep. No. 101-54(1), 101st Cong., 1st 
Sess. 471, reprinted in 1989 U.S. Code Cong. 
& Ad. News 267. 

32 Pub. L. No. 101-73, §962, 103 Stat. 
502-503, amending, 18 U.S.C. §1510; 18 
U.S.C. §3571; 12 U.S.C. §§1786(k)(2), 1818(i). 

33,A plan to similarly relax grand jury 
secrecy in all cases was rejected by Congress. 
Grand Jury Disclosure Amendments Act of 
1985, S. 1676, 99th Cong., 1st Sess., 131 
Conc. Rec. 11880 (Sept. 20, 1985). 

34 United States v. Proctor & Gamble Co., 
356 U.S. 677 (1958); In re April 1956 Term 
Grand Jury, 23% F.2d 263, 271 (7th Cir. 
1956). 

35 Pub. L. No. 101-73, §964, 103 Stat. 505; 
18 U.S.C. §§3322-3328. 

36 12 U.S.C. §3401, et seq. 

37 Pub. L. No. 101-73, §§942, 944, 103 Stat. 
497-498; 12 U.S.C. §§3412-3413. 

38 Pub. L. No. 101-647, §2531, 104 Stat. 
4870 amends 18 U.S.C. §2516 to authorize 
wiretaps for: 18 U.S.C. §214(a) (bribery); 18 
U.S.C. §1014 (false statements); and 18 
U.S.C. §1344 (bank fraud). 

39Pub. L. No. 101-73, §933, 103 Stat. 
495-496; 12 U.S.C. §1831K. 

40 Pub. L. No. 101-647, §2586, 104 Stat. 
4903-4904; 12 U.S.C. §1831K. 

41 Pub. L. No. 101-647, §2587, 104 Stat. 
4904; 18 U.S.C. §3059A. 

42 See n. 36, supra. 

43 Seen. 37, supra. 

44 Pub. L. No. 101-73, §908, 103 Stat. 477; 
12 U.S.C. §1818. 

45 12 U.S.C. §1464(d) (12) (A). 

46 Pub.L. No. 101-73; §905(a)-(j), 103 Stat. 
459-462. 

47 Pub. L. No. 101-73, §204(u), 103 Stat. 
193; 12 U.S.C. §1813; Pub. L. No. 101-73, 
§901(a), 103 Stat. 446; 12 U.S.C. §1786. 
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art one of this article dealt 
with the relief from tax li- 
abilities which may be 
available outside of bank- 
ruptcy and also provided an overview 
of Title 11, “Bankruptcy.” This part 
deals with the relief from tax liabilities 
which may be available in bankruptcy 
and provides some examples. 


Jurisdiction Re Taxes 

The bankruptcy court effectively has 
exclusive jurisdiction over all tax mat- 
ters of the debtor and the estate, 
including jurisdiction to determine the 
amount or legality of any tax, any 
addition to tax or any tax-related fine 
or penalty not previously adjudicated.! 
Since the automatic stay can be lifted 
by the bankruptcy court, the Tax Court 
can be permitted to resolve the tax 
disputes.2 The trustee can intervene in 
any case in the Tax Court in which the 
debtor is a party. 

The bankruptcy court does not have 
jurisdiction to stay an IRS collection 
action against a responsible person (non- 
debtor) for the 100 percent penalty 
under I.R.C. §6672 for failure to pay 
over withheld taxes (the “trust fund” 
liabilities),4 even while the debtor- 
employer is still in bankruptcy. Fur- 
ther, IRS policy is to disregard the fact 
that the corporate employer has a con- 
firmed 100 percent payment plan; the 
IRS will pursue responsible persons 
anyway. 

Like the Tax Court, the bankruptcy 
court is a prepayment forum. But the 
bankruptcy court has significant ad- 
vantages over the Tax Court as a choice 
of forum.5 In particular, unless the 
issue has already been decided by a 
court of competent jurisdiction, the fo- 
rum is still available even after the tax 
has been assessed. Further, the ulti- 
mate burden of persuasion is on the 
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IRS.6 And perhaps the most significant 
advantage is that the Department of 
Justice is much more likely to consider 
the debtor’s financial position in set- 
tling a tax case in the bankruptcy court 
than the IRS is to consider the debtor’s 
financial position in settling a Tax 
Court case. 


Discharging Taxes in Ch. 7 

The general rule for individuals is 
that all unsecured tax liabilities and 
the interest and penalties thereon are 
dischargeable under Ch. 7.7 However, 
there are three exceptions to discharge 
regarding taxes: i) “Priority” taxes; ii) 
tax liabilities from an unfiled return or 
a late return filed within two years of 
the filing date of the bankruptcy peti- 
tion; and iii) tax liabilities stemming 
from fraudulent returns or which the 
debtor willfully attempted to evade or 
defeat.8 
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Interest and “nonpecuniary loss” tax 
penalties (e.g., the new accuracy- 
related penalty, fraud, failure to de- 
posit, failure to pay, and failure to file) 
are discharged if the taxes to which 
they relate are discharged.? In addition, 
a nonpecuniary loss tax penalty is 
discharged even if the tax to which it 
relates is not discharged, if the “trans- 
action or event” giving rise to the 
penalty occurred more than three years 
prior to the filing of the petition.’ 

Many kinds of taxes can be consid- 
ered priority taxes. Each kind of tax, 
however, has its own special rules re- 
garding whether it is considered a 
priority tax. “Trust fund” liabilities are 
considered priority taxes regardless of 
when incurred.!! All of the other tax 
liabilities are tested via a time compo- 
nent relative to the petition filing date 
in order to determine their priority 
status. 

Income taxes have priority status if 
either: i) The due date of the return 
(including extensions) was within three 
years of the filing of the petition;!? ii) 
the tax was assessed within 240 days 
of the filing of the petition;!* or iii) the 
tax is not yet assessed, but still assess- 
able, at the time of the filing of the 
petition.!4 

Employment taxes (e.g., employer 
FICA, unemployment taxes) and excise 
taxes (e.g., sales, estate, and gift taxes) 
have priority status if the return due 
date (including extensions) is within 
three years of the petition filing date.'5 
There is no audit risk with such taxes 
as there is with respect to income taxes. 

Property taxes assessed prepetition 
and last payable without penalty within 
one year before the filing of the petition 
have priority status.!6 


Tax Relief in Ch. 11 
In order for a Ch. 11 plan to be 
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confirmed, administration expenses (in- 
cluding postpetition tax, interest and, 
probably, penalties) must be paid in 
full!’ and the plan must provide for the 
payment of the present value of the 
prepetition priority tax liabilities within 
six years of assessment.!® Since priority 
tax liabilities are by definition unse- 
cured, the six-year rule does not apply 
with respect to the secured portion of 
the tax liability. Unsecured nonpriority 
taxes are discharged if the confirmed 
plan so provides. 

Ch. 11 cases often present an oppor- 
tunity for the debtor at least to try to 
help “responsible persons” (who are 
subject to the 100 percent penalty of 
I.R.C. §6672) by having its payments 
first allocated to the trust fund portion 
of its IRS Form 941 liabilities. Such 
allocations are permitted when the court 
finds them necessary to the success of 
the reorganization. !9 


Tax Relief in Ch. 13 

The Ch. 13 discharge is extraordinar- 
ily broad with respect to taxes. The only 
tax-specific requirement for a Ch. 13 
discharge is that all tax liabilities enti- 


tled to priority must be paid in full 
under the plan.2° The plan need not 
provide for the payment of postpetition 
interest on the unsecured tax liabili- 
ties.21 Nonpecuniary loss penalties do 
not have priority status, and hence are 
dischargeable under a Ch. 13 plan, 
regardless of whether the underlying 
tax is dischargeable.22 The exception 
to discharge rules?° do not apply in a 
Ch. 13 context, unless the discharge 
was granted due to hardship before all 
the plan payments were completed.”4 
This can lead to some surprising re- 
sults.25 


Tax Relief in Ch. 12 

These cases are governed by essen- 
tially the same rules as apply in Ch. 
13 cases, except that the exception to 
discharge rules apply.”6 


Reversing IRS Actions 
Bankruptcy cases occasionally pre- 
sent opportunities to reverse already- 
completed IRS collection activities. In 
the leading case of U.S. v. Whiting 
Pools, Inc., 462 U.S. 198 (1983), the IRS 
was forced in a Ch. 11 case to turn over 
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to the estate certain equipment it had 
seized prepetition. Note that such ac- 
tion was under the turnover (of estate 
property) rules rather than under the 
preference rules. Similarly, a prepeti- 
tion levy on the debtor’s cash does not 
automatically extinguish the debtor’s 
interest in the property. The IRS has 
to turn over the levied funds to the 
estate if they are necessary for a Ch. 
11 plan.?? 

An IRS levy of a general bank ac- 
count during the 90-day preference 
period pursuant to a lien perfected 
outside the preference period can be 
considered preferential, in which case 
it would have to be repaid to the 
estate.28 But with respect to levies 
during the preference period to pay IRS 
Form 941 (employment) liabilities, a 
question can arise as to whether the 
debtor held the levied funds in trust for 
the IRS. Apparently, a tracing argu- 
ment by the IRS would prevail using a 
lowest intermediate balance calcula- 
tion.29 But a voluntary prepetition 
payment of a trust fund liability cannot 
be a preference.°° 

As in Ch. 11 cases, Ch. 13 cases 
occasionally present opportunities to 
reverse already-completed IRS collec- 
tion activities. For example, the IRS 
has been required to return a debtor’s 
home which was seized prepetition, but 
not yet sold.*! 

Tax liens filed within the 90-day 
preference period cannot be avoided as 
preferences.®? Further, the postpetition 
interest on an over-secured tax lien is 
secured.?3 But tax liens can be avoided 
in bankruptcy as to certain types of 
property as to which a “super priority” 
is granted to the bankruptcy trustee as 
a hypothetical bona fide purchaser.*4 
The superpriorities extend to cash, bank 
accounts, securities, automobiles, cer- 
tain personalty, and certain security 
interest in. accounts receivable. 

Tax liens are primed in Ch. 7 cases 
for the payment of administration ex- 
penses and certain other priority debts.*5 
As with the super priorities, such prim- 
ing can have the effect of making the 
primed tax liability unsecured, and 
hence dischargeable. 


Examples 
¢ Nonfiler 

A common strategy for the debtor 
who has not filed 1040’s for, say, 10 
years is to file only for the last two or 
three years and hope to “fall through 


3 
‘Blumbergs || 
umbergs | 
Law Products | 
3010 

OR 
A 

Bead 


the cracks” of the system. But the 
statute of limitations on assessment 
does not begin to run until the return 
is filed. Hence, such a debtor usually 
pays for several years and still runs the 
risk of being exposed to significant 
additional liability. An alternative fre- 
quently worth considering is to file all 
the past due returns, wait two years 
and file a Ch. 7 petition. Only the most 
recent year will not be discharged.°6 
Given the IRS delay inherent in proc- 
essing the returns, mailing the bills, 
and contacting the delinquent debtor, 
the installment payment arrangement 
(assuming one is reached) usually need 
only last for one year or so before the 
petition can be filed. 
¢ Assessable Fraud 

Assume a debtor filed a fraudulent 
income tax return with respect to an 
aged year (i.e., the due date of the 
return, including extensions, was more 
than three years prior to the filing of 
the bankruptcy petition) and paid the 
tax shown thereon. Assume further 
that an audit was ongoing at the time 
of the filing of a Ch. 13 petition. The 
presence of fraud makes the not-yet- 
assessed tax, interest, and penalty dis- 
chargeable.3’7 If the return were not 
fraudulent, the unassessed income tax 
liability would be a priority debt which 
would have to be paid under the Ch. 
13 plan. This strange result is caused 
by the presence of the antifraud rule 
not only as an exception to discharge, 
but also as an exception with respect 
to the priority statute.°8 That is, the 
presence of fraud causes the not-yet- 
assessed tax liability to be nonpriority, 
and the only tax-specific requirement 
in a Ch. 13 “super discharge” case is 
that priority taxes be paid in full over 
the term of the plan.®? The logic sup- 
porting this result appears to be that 
granting priority status to the IRS 
because of fraud would unfairly damage 
the general unsecured creditors. 
¢ Late-filed return 

Similarly, the exception to the dis- 
charge rule which applies with respect 
to unfiled returns and late returns filed 
within two years of the filing of a 
bankruptcy petition is also an exception 
to the priority statute.4° Thus the debtor 
need only wait 241 days after assess- 
ment with respect to a late-filed return 
(assuming the three-year rule is met) 
to file his Ch. 13 petition when the goal 
is to discharge the tax, interest, and 
penalties stemming from the late-filed 


return. 
Audit 

The analysis contained in the exam- 
ples above can be applied to any pre- 
assessment procedural posture a debtor 
faces. Hence, the bankruptcy option 
could be considered as early as the 
notice of audit. Such an analysis could 
easily affect how the case is handled. 
One could even go further and suggest 
that the bankruptcy option be consid- 
ered at the time of filing of the return. 
For example, in the case of a married 
couple, all income tax returns on which 
the tax will not be timely paid or which 
involve a significant audit risk attribut- 
able to one spouse should be filed as 
married filing separately, especially 
when separate returns can easily be 
amended later (when the tax is paid) 
to be joint.*! In this way tenancy by the 
entirety property and the “other” spouse 
income and property may be insulated 
from collection activity. A preparer’s 
failure to advise the “other” spouse of 
such option may be actionable malprac- 
tice, especially if the effect is that a 
jointly-owned home is unnecessarily lost. 


Conclusion 

Tax relief is frequently available via 
bankruptcy. Unfortunately, many tax 
lawyers are unaware of the planning 
opportunities. In far too many cases the 
result is a tragic waste of resources. 

Many bankruptcy lawyers need to 
learn how to negotiate with IRS tax 
collections personnel in order to provide 
relief from tax liabilities for their cli- 
ents outside of bankruptcy. The wise 
tax attorney has a competent bank- 
ruptcy attorney to call on for assistance, 
and vice versa.JJ 

111 U.S.C. §505. The debtor can file a 
claim on behalf of the I.R.S. (11 U.S.C. 
§501(c)). See In re Kilen, 91-2 USTC 150,361 
(Bankr. N.D. Ill. 1991). But confirmation of 
a plan under Ch. 11 does not discharge an 
otherwise nondischargeable tax liability of 
an individual debtor when the claim ap- 
proved or allowed is for an amount less than 
the correct amount. In re Gurwitch, 794 F.2d 
584 (11th Cir. 1986), affg., 54 B.R. 927 (S.D. 
Fla. 1985). 

2In re Hunt, 89-1 USTC 19231 (Bankr. 
N.D. Tex. 1989). The stay does not apply to 
an appeal from a final Tax Court action. 
Cheng v. Commissioner, 91-2 USTC 150,346 
(9th Cir. 1991). But it does not apply with 
respect to postpetition tax liabilities. Halp- 
ern v. Commissioner, 96 TC --, No. 43 (1991). 

3 LR.C. §7464. 

4U.S. v. Huckabee Auto Co., 783 F.2d 
1546 (11th Cir. 1986). 

5 The bankruptcy court is frequently ig- 
nored in scholarly discussions re choice of 
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forum, yet the number of tax cases decided 
in the bankruptcy courts is many times 
larger than the number decided in the Court 
of Claims. 

®In re Terrell, 65 B.R. 365 (Bankr. N.D. 
Ala. 1986); In re Imperial Corporation of 
America, 91-2 USTC 150,342 (Bankr. S.D. 
Cal. 1991). 

711 U.S.C. §727. 

811 U.S.C. §523(a)(1). 

9In re Burns, 887 F.2d 1541 (11th Cir. 
1989); 11 U.S.C. §523(a)(7)(A). 

10 11 U.S.C. §523(a)(7)(B); In re Burns, 887 
F.2d 1541 (11th Cir. 1989) (discharging 
fraud penalty). 
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1! U.S.C. §507(a)(7)(C); In re King, 117 
B.R. 339 (Bankr. W.D. Tenn. 1990) (re sales 
tax). “Pecuniary loss” penalties are also 
priority liabilities without reference to when 
paid. Examples of a pecuniary loss penalty 
are the 100 percent penalty imposed by 
I.R.C. §6672 on persons responsible for a 
failure to pay over withheld taxes and the 
penalty under I.R.C. §3505 for financing net 
wages. 

12.11 U.S.C. §507(a)(7)(A)(i). 

13.11 U.S.C. §507(a)(7)(A)(ii). The 240-day 
time period is extended by 30 days plus the 
time an offer in compromise (I.R.S. Form 
656) is pending. 

1411 U.S.C. §507(a)(7)(A)(iii). The author 
refers to this as the “audit risk.” A not-yet- 
assessed, but assessable, income tax liability 
loses its priority status if it is otherwise 
excepted from discharge under Ch. 7 because 
it stems from an unfiled, late-filed (within 
two years of the petition) or fraudulent 
return. Id. 

1511 U.S.C. §507(a)(7)(D). 

16 11 U.S.C. §507(a)(7)(B), but these taxes 
are usually secured and hence not priority 
taxes. 

711 U.S.C. §1129(a)(9)(A). 

1811 U.S.C. §1129(a)(9)(C). It is arguable 
whether interest accrued during the period 
between the filing of the petition and the 
confirmation of the plan need be paid. 

19U.S. v. Energy Resources Co., 90-1 
U.S.T.C. 150,281 (U.S. 1990). But payments 
under Ch. 7 are not allocable by the debtor. 
Payments made outside of bankruptcy are 
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allocable by the taxpayer if voluntarily made. 

2011 U.S.C. §1322(a)(2). 

21TIn re Healis, 49 B.R. 939 (Bankr. M.D. 
1985). The effect of the relief from interest 
is offset by the fees payable to the trustee 
(usually 10 percent of each payment). 

22 Td. 

23 11 U.S.C. §523(a). 

24Note the first sentence of 11 U.S.C. 
§523(a) refers to §1328(b) (known as the 
“hardship discharge”), but not to §1328(a) 
(known as the “super discharge”). The excep- 
tions to discharge under 11 U.S.C. §523(a)(5), 
(8), and (9) (alimony and child support, 
student loans and drunk driving debts, re- 
spectively), apply to Ch. 13 cases, as well as 
criminal restitution debts. 11 U.S.C. §1328(a). 

25 See the text accompanying notes 38-40. 

26 Compare 11 U.S.C. §§1228(a)(2) and 
1328(a)(2). 

27 See also In re LaSpada, 28 B.R. 963 
(Bankr. E.D. Pa. 1983). 

2 In re R & T Roofing Structures & 
Commercial Framing, Inc., 887 F.2d 981 
(9th Cir. 1989), a Ch. 7 case. 

29 Id. See I.R.C. §7501. 

30 Begier v. U.S., = U.S. __, 110 S.Ct. 
2258 (1990). The rationale is that the pay- 
ment identifies the funds as trust funds. For 
preference purposes, the tax is treated as 
due on the last date it was payable without 
a penalty. 11 U.S.C. §547(a)(4). A prepetition 
payment on a trust fund liability by a 
corporate debtor is not considered a prefer- 
ence with respect to a responsible person. 


Levit v. Ingersoll Rand Financial Corpora- 
tion, 874 F.2d 1186 (7th Cir. 1989). 

31 In re Snelus, 84-2 USTC 19679 (Bankr. 
N.D. Tex. 1984). The I.R.S. in Snelus was 
entitled to postpetition interest to the extent 
of the equity in the home. 

3211 U.S.C. §547(c)(6). 

33 U.S. v. Ron Pair Enterprises, Inc., 
U.S. __, 109 S.Ct. 1026 (1989). 

3411 U.S.C. §545(2) and I.R.C. §6323(b) 
and (c). In re Coan, 72 B.R. 483 (Bankr. 
M.D. Fla. 1987). 

35 11 U.S.C. §724(b). 

36 Under the three-year rule of 11 U.S.C. 
§507(a)(7)(A)(i). The example assumes there 
is no audit risk in the returns and that the 
delays in filing are not considered by the 
bankruptcy court to be a “willful attempt 
. . . to evade or defeat” the taxes. (11 U.S.C. 
§523(a)(1)(C).). 

37~In re Muina, 75 B.R. 192 (Bankr. S.D. 
Fla. 1986). 

38 Compare 11 U.S.C. §523(a)(1)(C) and 
11 U.S.C. §507(a)(7)(A)(iii). 

39 11 U.S.C. §1322(a)(2). 

40 11 U.S.C. §§523(a)(1)(B) and 507(a)(7)(A) 
(iii). 

411.R.C. §6013. But once the due date 
(including extensions) has passed, a joint 
return cannot be amended so as to become 
separate. An exception is where the personal 
representative of a deceased spouse disaf- 
firms a joint return filed by the surviving 
spouse on behalf of the decedent (I.R.C. 
§6013(a)(3)). 
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Retroactivity of Refunds 
A Florida Perspective 
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n an article which appeared in the 
February 1991, issue of The Flor- 
ida Bar Journal (page 39), we 
concluded that the U.S. Supreme 
Court’s decisions in McKesson Corp. v. 
Division of Alcoholic Beverages & To- 
bacco, 110 S. Ct. 2238 (1990), and 
American Trucking Association, Inc. v. 
Smith, 110 S. Ct. 2323 (1990), had 
generally strengthened a taxpayer’s 
right to obtain a refund for taxes col- 
lected under an unconstitutional statute. 
In that article, we also expressed some 
hope that a number of important issues 
left open by these decisions would be 
answered by the Court in James B. 
Beam Distilling Co. v. Georgia, 59 
U.S.L.W. 4735 (1991), then on the 
Court’s calendar. Although Beam was 
decided on June 20, 1991, many ques- 
tions remain unanswered. 
As discussed in our previous article, 
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McKesson involved a Florida tax on 
alcoholic beverages favoring local com- 
merce which permitted exemptions or 
tax preferences to spirits manufactured 
from citrus, sugar cane, and certain 
grape species which were grown in 
Florida. Pursuant to Florida law, the 
taxpayer’s sole remedy was to challenge 
the tax in a postdeprivation refund 
action. The statute at issue was found 
to be unconstitutional on the basis of a 
prior Supreme Court decision, Bacchus 
Imports Limited v. Dias, 468 U.S. 263 
(1984). Bacchus had been decided be- 
fore the tax in McKesson had been 
assessed. Based on the foregoing, the 
Court held that the equities argued by 
Florida were not sufficient to deny the 
taxpayer “a clear and certain remedy” 
for the taxes paid. McKesson, 110 S. Ct. 
at 2258. The Court remanded the case 
for a determination of an acceptable 


A 
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remedy within the guidelines estab- 
lished in the Court’s opinion (i.e., full 
refund, partial refund, increase of tax 
paid by competitors or a combination 
thereof). 

On the other hand, in American Truck- 
ing, the Court upheld a state’s denial 
of a refund in a case concerning a 
statute which was determined to be 
unconstitutional only after the tax had 
been assessed. The plurality opinion, 
citing Chevron Oil Co. v. Huson, 404 
US. 97 (1971), stated that, as a “choice 
of law,” a substantive decision of the 
U.S. Supreme Court as to the constitu- 
tionality of a taxing statute was to be 
applied prospectively when: a) The deci- 
sion overturned “clear past precedent” 
and established a “new principle of 
law”; b) the history, purpose, and effect 
of the statute in question would be 
retarded by retrospective application; 
and c) the retroactive application of the 
statute would cause substantial inequi- 
table results. American Trucking, 110 
S. Ct. at 2331. 

In Beam, the taxpayer sought a re- 
fund for excise taxes which were paid 
for the years 1982 through 1984 on 
liquor imported into Georgia. Beam, 59 
U.S.L.W. at 4736. The taxpayer claimed 
that, in the wake of Bacchus, the tax 
violated the commerce clause by dis- 
criminating against the distributors of 
alcoholic beverages that were manufac- 
tured outside Georgia. Beam, 59 
U.S.L.W. at 4736. As such, the tax- 
payer’s challenge in Beam was based 
upon the same substantive grounds as 
was the taxpayer’s challenge in McKes- 
son. Cf. McKesson, 110 S. Ct. at 2242. 
The trial court and the Supreme Court 
of Georgia both agreed that the tax was 
unconstitutional in light of Bacchus. 
However, as did the Supreme Court of 
Florida in McKesson, the Supreme Court 
of Georgia denied the refund on equita- 
ble grounds. Beam, 59 U.S.L.W. at 
4736; McKesson, 110 S. Ct. at 2244. 
Unlike McKesson, the years at issue 
predated the substantive decision of the 
U.S. Supreme Court in Bacchus. Thus, 
the Georgia Department of Revenue 
argued that a refund should be denied 
on the grounds that the Bacchus deci- 
sion should only be applied prospectively 
as a “choice of law,” the theory which 
was applied in both Chevron Oil (404 
US. at 106-07) and American Trucking 
(110 S. Ct. at 2336). 

As an initial matter, Justice Souter, 
in an opinion for the Court which was 


joined by Justice Stevens, stated that 
the Chevron Oil choice of law doctrine 
did not apply. Souter noted that in 
Bacchus, the Court did not discuss the 
retroactive application of the decision. 
However, the Court did remand the 
case for a determination of whether a 
refund was an appropriate remedy. 
Beam, 59 U.S.L.W. at 4737. Hence, 
Souter concluded that retroactive appli- 
cation should be presumed from the 
Court’s holding. Beam, 59 U.S.L.W. at 
4738. 

Since Bacchus was deemed to be a 
retroactive holding, Souter stated that 
the “principles of equality and stare 
decisis” required that all decisions based 
upon Bacchus were to be applied retro- 
actively. Beam, 59 U.S.L.W. at 4738. 
As Souter noted, his opinion effectively 
limited the Chevron Oil doctrine. Beam, 
59 U.S.L.W. at 4738-39. “Once the 
retroactive application is chosen for any 
assertedly new rule, it is chosen for all 
others who might seek its prospective 
application . . ” regardless of the equi- 
ties present in a specific case. Beam, 
59 U.S.L.W. at 4739. The restrictive 
nature of this holding is enhanced by 
the fact that an initial decision may be 
presumed to have retroactive applica- 
tion when the Court’s opinion does not 
address the issue of retroactivity and 
merely remands a case for a determina- 
tion of the appropriate remedy. Lastly, 
it should be noted that Souter’s opinion 
questions whether prospectivity can ap- 
ply in any civil case. Beam, 59 U.S.L.W. 
at 4738. 

In addition to discussing the choice 
of law issue, Souter noted that Georgia 
has not claimed that a refund should 
be denied on the grounds that such a 
denial would be an appropriate remedy. 
Beam, 59 U.S.L.W. at 4739. He explic- 
itly noted that in the appropriate 
circumstances, a state could sufficiently 
show reliance interesis to deny a refund 
as a remedial issue. Beam, 59 U.S.L.W. 
at 4739. Such an argument was unsuc- 
cessful in McKesson and, absent a ruling 
which “overturns established prece- 
dents,” it is uncertain as to when a 
state’s reliance interests will be suffi- 
cient to deny a refund. 

As in American Trucking, the pre- 
cedential value of the Court’s opinion 
is limited by the fact that less than a 
majority of the justices joined in the 
opinion. In a concurrence, Justice White 
reaffirmed the application of Chevron 
Oil under the appropriate circum- 


stances. Beam, 59 U.S.L.W. at 4739. 
Justices Scalia, Blackmun, and Mar- 
shall concurred with the opinion on the 
grounds that, subject to restrictions 
such as res judicata and the limitations 
statutes, all opinions should be applied 
retroactively. Beam, 59 U.S.L.W. at 
4739-40. 

Three of the four justices that wrote 
or joined the Court’s opinion in Ameri- 
can Trucking dissented from the 
decision in Beam. The dissent argued 
that Souter’s opinion was overly restric- 
tive in applying Chevron Oil. According 
to the dissent, uniformity was not a 
requirement of Chevron Oil. As such, 
retroactivity of a particular decision 
might properly apply in some states 
and not in others. Since Bacchus had 
come “out of the blue” in overturning 
established law, the dissent argued 
that it would be inequitable to require 
Georgia to refund an estimated $30 
million which would result from the 
Beam decision. Beam, 59 U.S.L.W. at 
4743. 

Based upon the foregoing, the Court 
continues to take different approaches 
to the retrospective application of deci- 
sions which strike down state taxing 
statutes. Three justices (two with the 
retirement of Justice Marshall) believe 
that all decisions should be applied 
retroactively. Two or three advocate no 
more than a restrictive application of 
prospectivity. Three advocate a case-by- 
case application of prospectivity when 
a new principal of law favors prospec- 
tive application of a decision under the 
Chevron Oil test. Of perhaps equal 
importance is the continued potential 
application of an equitable denial to a 
refund on the grounds that a refund is 
not an appropriate remedy. 
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TRIAL LAWYERS FORUM 


The Limits of Closing Argument 
in Florida: A Practitioner’s Guide 


losing argument is the 
chronological and psycho- 
logical culmination of the 
jury trial.! During the last 
decade, Florida courts have made sig- 
nificant changes to the rules governing 
closing argument. An understanding of 
the current limits of summation is 
important for two reasons. First, be- 
cause closing argument is given 
immediately prior to deliberation, the 
risk of causing a mistrial by making 
an improper statement is greatly in- 
creased. Second, objections to improper 
arguments must be promptly made or 
they are usually considered waived.” 
The general rule limiting closing ar- 
gument in Florida is stated in Alford 
v. Barnett National Bank, 188 So. 322 
(Fla. 1939). “Counsel must confine them- 
selves in argument to the issues in the 
case and to the evidence and reasonable 
deductions to be drawn therefrom.”? 
Every statement made during closing 
must be relevant to an issue in the 
pleadings, and must be supported by, 
or at least inferable from, some evi- 
dence admitted during the trial. The 
Alford rule, which is part of the Florida 
Rules of Professional Conduct,’ does 
not apply to analogies used to aid the 
jury in understanding the facts. Coun- 
sel may use illustrations based on 
matters of common knowledge which 
are not proven by the evidence.® 
Although the Alford rule seems easy 
to follow, the case law demonstrates 
that trial lawyers consistently overstep 
its boundaries. Certain arguments re- 
peatedly cause trial lawyers trouble. 
The following types of arguments cause 
the majority of reversals in Florida 
based on improper closing argument. 
Counsel is prohibited from expressing 
an opinion to the jury on any matter 
because, by doing so, counsel becomes 
an “unsworn witness” not subject to 


Keeping current on 
the boundaries of 
permissible final 
argument will 
minimize the trial 
lawyer’s risk of 
causing a mistrial 
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cross-examination. Counsel may not 
offer an opinion as to the credibility of 
any witness, the justness of his cause, 
or what conclusions should be drawn 
from the evidence.® Phrases beginning 
with the words “I’m telling you,’ “I 
say,’ “I would suggest to you,” “I be- 
lieve,” and “we know” are improper and 
unpersuasive, and are best eliminated 
from the trial lawyer’s vocabulary.’ 
Counsel is also prohibited from misstat- 
ing or contradicting the evidence based 
on personal knowledge, or referring to 
any matter within counsel’s knowledge 
which is outside the evidence,® such as 
the existence of collateral litigation.9 
A “golden rule” argument asks the 
jurors to place themselves in the posi- 
tion of an injured party, or the victim 
of a crime in a criminal case.!° Golden 
rule arguments are prejudicial because 
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they potentially lead jurors to reach a 
verdict based on personal interest rather 
than on an impartial analysis of the 
evidence. In civil cases, most Florida 
districts now enforce the golden rule 
prohibition only against arguments in- 
volving the issue of damages.!! Counsel 
may not ask the jury to determine 
damages based on what the jurors 
themselves would want to receive had 
they suffered the plaintiff's injuries. 
The First District recently adopted 
another exception to the golden rule 
prohibition. In Cummins Alabama, Inc. 
v. Allbritten, 548 So.2d 258 (Fla. 1st 
DCA 1989), the court held that it is not 
improper, in negligence cases, to ask 
the jurors to judge the defendant’s 
actions in light of what the jurors would 
have done, “as reasonable people,” un- 
der similar circumstances. This 
argument is permissible because it does 
not place the jurors in the position of 
either party, and because it is consis- 
tent with the reasonable person 
standard found in the Florida Standard 
Jury Instructions for negligence cases. !2 


Referring to a Societal Problem 

Counsel may not ask the jury to use 
its verdict to “send a message” to a third 
party, not involved in the lawsuit.13 
Such an argument places the third 
party, and not the actual parties to the 
lawsuit, on trial. For example, counsel 
cannot urge a jury to use the verdict to 
send a message to all drunk drivers. 
The Third and Fifth Districts allow 
“send a message” arguments which do 
not involve the issue of damages.!4 
Asking the jury to send a message by 
returning a higher damages award is 
improper because it constitutes a re- 
quest for punitive damages when none 
may be at issue.!5 


Referring to a societal problem, or | 


asking the jury to act as the “conscience 
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of the community” toward a societal 
problem, is prejudicial and improper.!& 
These arguments divert the jury’s at- 
tention to the societal problem and 
away from the evidence. For example, 
in Brummage v. Plummer, 502 So.2d 
966 (Fla. 3d DCA 1987), a medical 
malpractice action, plaintiff's counsel 
asked the jury to bring back a verdict 
against a physician/defendant because, 
“for you to allow [doctors] to get away 
with [malpractice], it’s going to happen 
to other people. You’ve got to stop it 
right here and right now.”!? In Davidoff 
v. Segert, 551 So.2d 1274 (Fla. 4th DCA 
1989), a defense verdict was overturned 
because the defense attorney made ref- 
erence to the “insurance crisis” during 
summation. The Fourth District held 
that the defense attorney impaired the 
jury’s ability to judge the evidence 
fairly by asking the jury to be the 
“conscience of the community” regard- 
ing the insurance crisis.!8 These 
arguments were improper because they 
potentially led the juries to reach 
verdicts based on the jurors’ dislike for 
high insurance premiums or fear of 
medical malpractice. 


Emotional Appeals 

Each party is entitled to the jury’s 
unimpassioned evaluation of the rele- 
vant, material evidence, uninfluenced 
by appeals to passion or prejudice. 
“Trials should be conducted coolly and 
fairly, without indulgence in abusive 
or inflammatory statements made in 
the presence of the jury.”!9 It is the 
responsibility of the trial judge to pre- 
vent counsel from making statements 
calculated to arouse feelings of emotion, 
prejudice or sympathy, even absent 
objection from counsel. The judge, on 
his own motion, must immediately in- 
terrupt the improper argument and 
rebuke the offending attorney in the 
presence of the jury so “as to impress 
upon the jury the gross impropriety of 
being influenced by such improper ar- 
guments.”29 If a curative instruction is 
not sufficient, the judge must award a 
mistrial or a new trial.2! 

While courts recognize that certain 
cases necessarily involve highly emo- 
tional matters, counsel may not make 
an argument solely calculated to arouse 
the passions and prejudice of the jury 
against an opposing party.22 For exam- 
ple in A.H. Robins Co. v. Ford, 468 
So.2d 318 (Fla. 3d DCA 1985), evidence 
that 5,100 suits had been filed against 


a Dalkon shield manufacturer was ad- 
mitted solely on the issue of notice. 
During closing argument, plaintiff's coun- 
sel criticized the defendant corporation 
“for its willful and reckless disregard 
of the health of all of the women who 
were infected, who laid in hospital beds, 
who aborted and who died.” This argu- 
ment was improper since it went beyond 
the evidence and issues of the case and 
was meant to arouse the jury’s emo- 
tions against the defendant.?3 

Counsel is also prohibited from at- 
tempting to curry favor with members 
of the jury. For example, counsel may 
not tell the jury he likes them or refer 
to particular jurors by name.”4 Emo- 
tional appeals typically occur in criminal 
cases when the prosecutor attempts to 
arouse anger or fear in the jurors. For 
example, a prosecutor may not bran- 
dish the weapon used to commit a crime 
in front of the jury to arouse fear in the 
jurors or place them in the position of 
the victim.?5 


Pleas for Sympathy 

Remarks made solely for the purpose 
of arousing sympathy in the jurors are 
prohibited, even in cases involving tragic 
circumstances.26 When an attorney 
makes a plea for sympathy, the trial 
judge has the responsibility to immedi- 
ately rebuke the offending attorney 
even absent an objection, and if a 
curative instruction is not sufficient, 
the judge must award a new trial or a 
mistrial.27 

In criminal cases, pleas for sympathy 
usually involve referring to the suffer- 
ing of the victim or the victim’s family. 
Such arguments are improper unless 
relevant to an issue before the jury, 
such as sentencing.”® In civil trials, 
examples of sympathy pleas are much 
more varied. For example, counsel may 
not refer to the “value of human life” 
as an element of damages, the emo- 
tional hardship the attorney has 
endured during the preparation of a 
case, or the pain or tragic circum- 
stances suffered by his client, unless 
the argument is necessary to prove a 
disputed issue of the case.29 Counsel is 
also prohibited from comparing the eco- 
nomic resources of the parties, as this 
constitutes an appeal to sympathy based 
oneconomicdisparity.2° Emotional break- 
downs by counsel in front of the jury 
are highly prejudicial and improper and 
will be viewed very skeptically by the 
courts.3! 
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Appeals to Prejudice 

Counsel may not appeal to the preju- 
dices of the jury, whether based on race, 
religion or nationality.32 Any argument 
calculated to create an “us-against- 
them” mentality, against any party or 
witness, is improper.*? Counsel may not 
appeal to the social, class or economic 
prejudices of the jury. For example, 
counsel may not imply that a verdict for 
either party will result in higher taxes 
or insurance rates.°4 A party’s wealth 
should not be discussed unless it is 
relevant.®> Prejudice may not be aroused 
against a corporation by referring to its 
wealth or accusing the corporation of 
misconduct outside the evidence.* For 
example, in Borden, Inc. v. Young, 479 
So.2d 850 (Fla. 3d DCA 1985), the Third 
District overturned a personal injury 
award against Borden, Incorporated, 
because the plaintiffs lawyer argued: 
“Elsie isn’t the sweet little cow you see 
on the milk can. Elsie is a great big 
corporation. They have done things you 
can’t possibly imagine and [the plain- 
tiff] is supposed to be able to go in and 
counteract this type of resources. It’s 
impossible.” 


Abusive Language 

Two thousand years ago Cicero wrote, 
“When you have no basis for argument, 
abuse the plaintiff.”37 Trial lawyers 
today still use closing argument to 
impugn the credibility of another party 
or witness; however, there are limits 
on how far counsel may go. The state- 
ment must be relevant and based on 
the evidence.3® The Rules of Profes- 
sional Conduct prohibit any conduct 
intended to disrupt the court.3? While 
counsel may refer to the lack of eviden- 
tiary support for another party’s 
contentions, it is usually improper for 
counsel to refer to someone as a liar, or 
use any other derogatory epitaph.*° “It 
is not within the privilege of counsel to 
use language calculated to humiliate 
and degrade the opposing party in the 
eyes of the jury.”4! Counsel may not 
demean opposing counsel, or criticize 
an entire segment of the legal profes- 
sion such as plaintiffs lawyers or 
criminal defense attorneys.42 Nor may 
counsel challenge opposing counsel to 
explain any matter outside the evi- 
dence, such as why counsel did not call 
a particular witness.*3 Prosecutors are 
similarly prohibited from commenting 
on the defendant’s failure to testify.44 
It is improper to accuse counsel of 


distorting the evidence or to refer to an 


attorney’s pecuniary or professional mo- 
tives.45 


Referring to Collateral Sources 

Generally, the existence or amount 
of insurance coverage held by the defen- 
dant should not be mentioned to the 
jury.*® There are two major exceptions 
to this rule. First, juries may be told 
that an insurance carrier is the real 
party in interest.47 Second, when the 
existence of insurance is relevant to an 
issue in the case, such as the ownership 
of the vehicle which caused the plain- 
tiffs injuries, counsel may refer to the 
existence of insurance for this purpose 
only.48 Counsel is generally prohibited 
from mentioning any collateral source 
from which the plaintiff may draw 
compensation for his injuries,*9 unless 
the statement is relevant to an issue 
before the jury. 


Conclusion 

Closing argument presents not only 
the trial lawyer’s last and best chance 
to advocate his or her client’s cause to 
the jury, but also counsel’s greatest risk 
for a mistrial. Keeping current on the 
boundaries of permissible final argu- 
ment will minimize the trial lawyer’s 
risk of causing a mistrial, and at the 
same time, maximize one’s ability to 
prevent prejudicial arguments by op- 
posing counsel and preserve objections 
for appellate review. 
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Florida’s Attractive Nuisance Doctrine 


he law of tort has long relied 
upon an individual’s status 
to define the scope of the 
duty owed by that individual 
to others and by others to him. Even 
today, the precise contours of one’s 
duties and, consequently, one’s liabili- 
ties, depend heavily on the relationship 
between tortfeasor and plaintiff. 

Historically, contractual privity was 
the principal device by which one’s duty 
in tort was defined and limited. The use 
of privity to limit one’s tort duties has 
largely been eliminated. But, even when 
the device of privity was most limiting, 
exceptions were carved out and a duty 
imposed where there would otherwise 
have been immunity.! 

While the notion of privity as a 
limitation of one’s tort liability has 
diminished, the status of a potential 
defendant as an owner or occupier of 
land continues to limit the duty owed 
to those who might be injured on that 
land. Likewise, the status of the would- 
be plaintiff as an invitee,” licensee® or 
trespasser* determines the extent of the 
duty owed to him. 

While landowners owe a duty of 
reasonable care to invitees, their duty 
of care is substantially less toward 
licensees and sharply limited with re- 
spect to trespassers. A landowner or 
occupier has a duty to warn a licensee 
of a known dangerous condition which 
is not readily discoverable and to re- 
frain from “wanton negligence” or 
“willful misconduct.”® In contrast, tres- 
passers are owed merely the duty of 
“slight care.” Therefore, landowners or 
occupiers are only required to refrain 
from gross negligence and wanton or 
willful misconduct. There is no duty 
to warn trespassers of open and obvious 
hazards. 

The limited duty of landowners to 
trespassers has led to some fairly harsh 
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results, especially with respect to tres- 
passing children. As was the case with 
the privity doctrine, the common law 
carved out an exception to temper a 
landowner’s qualified immunity toward 
trespassing children. Initially termed 
the turntable doctrine,’ it is now uni- 
versally referred to as the doctrine of 
attractive nuisance. 

The attractive nuisance doctrine pro- 
vides that, despite a child’s status as a 
trespasser, landowners owe a duty of 
reasonable care where a child’s pres- 
ence is reasonably foreseeable and the 
potential for serious injury is great. 
Liability is imposed upon landowners 
for the failure to use reasonable care 
in eliminating the danger caused by 
an artificial condition in which: 

(a) The place where the condition 
exists is one upon which the possessor 
knows or has reason to know that 
children are likely to trespass; and 
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(b) The condition is one of which the 
possessor knows or has reason to know 
and which he realizes or should realize 
will involve an unreasonable risk of 
death or serious bodily harm to such 
children; and 

(c) The children, because of their 
youth, do not discover the condition or 
realize the risk involved in intermed- 
dling with it or in coming within the 
area made dangerous by it; and 

(d) The utility of the possessor of 
maintaining the condition and the bur- 
den of eliminating the danger are slight 
as compared with the risk to children 
involved.’ 

In addition to the elements listed 
above, Florida courts uniformly require 
that the child actually be allured or 
attracted onto the land.? Absent allure- 
ment or attraction, the child is merely 
a trespasser whom the owner owes the 
most limited duty of care.!° 


Knowledge That Children 
Are Likely to Trespass 

The Florida Supreme Court stated 
in Wood v. Camp, 284 So.2d 691, 693 
(Fla. 1973), “[iJt is unreasonable to 
subject an owner to a ‘reasonable care’ 
test against someone who isn’t sup- 
posed to be there and about whom he 
does not know.” Simply stated, for the 
attractive nuisance doctrine to apply, a 
landowner must have knowledge of the 
dangerous condition’s propensity to at- 
tract children, or the hazard’s allure 
must have been such that the land- 
owner should have known children 
would be likely to trespass. The charac- 
ter of the surrounding property and 
distance to schools, parks, and play- 
grounds are obvious indicators of how 
likely children are to trespass. Several 
Florida decisions which turned in part 
on the owner’s actual or constructive 
knowledge of the condition’s propensity 
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to allure to children were decided as a 
result of the character of the surround- 
ing property. 

In Orange County v. Gipson, 539 
So.2d 526 (Fla. 5th DCA 1989), two 
children drowned in what the court 
described as a “filthy, polluted, weed 
choked, garbage-plagued drainage ca- 
nal.”!! Children had made a habit of 
walking across the canal on pipes span- 
ning its gap. The drownings occurred 
when one child fell into the canal and 
the other attempted a rescue. The court 
considered the close proximity of the 
canal and pipes to a school and recrea- 
tion area and held the county liable 
because it knew or should have known 
that children were likely to trespass.!? 

In Lomas v. West Palm Beach Water 
Co., 57 So.2d 881 (Fla. 1952), the 
Supreme Court of Florida found that a 
man-made pond located in an isolated 
area was not an attractive nuisance. 
Just three years earlier, however, in 
Allen v. William P. McDonald Corp., 
42 So.2d 706 (Fla. 1949), the court held 
that a complaint which alleged that the 
defendant had constructed an artificial 
lake “along a public highway in a 
thickly settled community where there 
were many children” stated a cause of 
action for attractive nuisance.!3 Finally, 
in Rivas v. Wright & Lopez of Florida, 
Inc., 5387 So.2d 1013 (Fla. 4th DCA 
1988), the Fourth District held that a 
defendant doing excavation work in a 
residential school area knew or should 
have known that children were at- 
tracted or allured to the mound of dirt 
created by the excavation.!4 Accord- 
ingly, the court reversed the trial court’s 
directed verdict against the plaintiffs. 


Knowledge of Potential Harm 
The second element required in order 
for an owner or occupier of land to owe 
a duty of reasonable care to a trespass- 
ing child is actual or constructive 
knowledge that the artificial condition 
poses an unreasonable risk of death or 
serious injury to children. Florida courts 
have repeatedly held that without this 
knowledge the owner will not be liable 
for the failure to use reasonable care. 
In Hayes v. Criterion Corp., 337 So.2d 
1026 (Fla. 2d DCA 1976), a nine-year- 
old child suffocated when a tunnel he 
and other children had been digging in 
a drainage ditch collapsed. In affirming 
the trial court’s directed verdict the 
Second District Court of Appeal found 
that the ditch did not pose an attractive 


nuisance as it did not present an unrea- 
sonable risk of harm: 


{In order for this condition to constitute an 
attractive nuisance, it is necessary that it 
be one of which the possessor realizes or 
should realize involves an unreasonable risk 
of death or serious bodily harm to .. 
children. 

We do not see how those responsible for 
the condition of this ditch could have been 
reasonably expected to anticipate the possi- 
bility that children would dig a tunnel so 
deep into the side of this ditch that the dirt 
would ultimately collapse in such a quantity 


as to prevent one of the children from 
excavating himself.!5 


In a strikingly similar factual sce- 
nario, the Fourth District Court of 
Appeal, in Sparks v. Casselberry Gar- 
dens, Inc., 227 So.2d 686 (Fla. 4th DCA 
1969), held that an owner was not liable 
for the death of a child killed when a 
tunnel he and another boy were digging 
collapsed. 

Knowledge or constructive knowledge 
by the landowner of a dangerous condi- 
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tion requires that the condition be 
inherently dangerous or involve a dan- 
gerous instrumentality. For example, 
in Johnson v. Bathey, 350 So.2d 545 
(Fla. 2d DCA 1977), affd, 376 So.2d 848 
(1979), a nine-year-old boy was seri- 
ously injured when his arm got caught 
in an irrigation pump. The court found 
that the irrigation pump was not a 
“dangerous instrumentality,” and, ac- 
cordingly, found in favor of the defen- 
dant landowner. 

Whatever words are used, their com- 
mon thread is the basic rule of tort law 
that one does not owe a duty to another 
unless his conduct creates a foreseeable 
risk of injury to the other person.'® 
However, it is important to note that 
the foreseeable risk necessary to trigger 
a landowner’s duty of reasonable care 
to a trespassing child is a risk of serious 
bodily harm or death, not simply any 
injury.!7 


Child’s Failure to Discover 
or Appreciate Danger 

Long after the patent defect defense 
vanished from Florida tort law,!® a 
variation of it survives in the area of 
law dealing with trespassing children. 
In spite of a condition’s acknowledged 
hazard to trespassing children, an owner 
will not be liable for what would other- 
wise be actionable negligence where a 
condition is such that its danger is open 
and obvious.!9 In such circumstances, 
the plaintiff will be deemed to have 
appreciated the condition’s danger as a 
matter of law. Thus, the trespasser will 
not be owed the duty of reasonable care. 

A child’s failure to appreciate a dan- 
gerous condition must be due to his 
youth and not any other reason. The 
public policy of protecting children from 
serious harm triggers the heightened 
duty owed by the landowner. Such 
public policy would not be served if 
duties were imposed based on factors 
other than age. 

The question of whether the trespass- 
ing child appreciates the risk makes 
proceeding under the attractive nui- 
sance theory an all-or-nothing proposi- 
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tion. If the child appreciates the risk 
involved, then the landowner need only 
regard him as a trespasser and the 
child is not owed a duty of reasonable 
care. If the plaintiff fails, because of his 
age, to appreciate the risk, then the 
owner is liable for his failure to use 
reasonable care (assuming the other 
elements of attractive nuisance have 
been satisfied). Martinello v. B & P 
USA, Inc., 566 So.2d 761 (Fla. 1990). 

In Martinello, the court approved the 
proposition that a plaintiff must negate 
contributory negligence as an element 
of his prima facie case for attractive 
nuisance.?° Martinello also makes clear 
that comparative negligence does not 
apply once the attractive nuisance the- 
ory is invoked, even in the circumstance 
in which the defendant admits owing 
the plaintiff a duty of reasonable care.?! 
Oddly, as the dissent in Martinello 
points out, Florida’s children seem to 
be the only citizens of the state to whom 
the comparative negligence rule of 
Hoffman v. Jones, 280 So.2d 431 (Fla. 
1973), does not apply.22 Nevertheless, 
the opinion in Martinello is the court’s 
most recent articulation of the attrac- 
tive nuisance doctrine, and it is, for 
now, the law. 


Risk Outweighs Benefit 
and Burden of Elimination 

The doctrine of attractive nuisance 
does not transform landowners into 
insurers. Accordingly, owners or occupi- 
ers of land are not required to eliminate 
every possible hazard to trespassing 
children. Before a landowner is charged 
with a heightened duty of care, it must 
be demonstrated that the utility to the 
owner and the burden of correcting the 
hazardous condition are substantially 
outweighed by the risk to trespassing 
children.23 The greater the value of the 
artificial condition, the more serious the 
risk of harm will have to be to trespass- 
ing children before the landowner is 
held to a duty of reasonable care. 
Likewise, where eliminating the danger 
altogether is a relatively simple task, 
the landowner will be expected to do so. 
This is true (even if the utility of the 
hazardous condition is great) where it 
poses a substantial risk of harm to 
trespassing children. 


Attraction or Allurement 
Contrary to the position adopted by 

the drafters of the restatement, Florida 

courts have consistently (but sometimes 
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reluctantly) held that the plaintiff must 
be allured or attracted onto the defen- 
dant’s property by the hazardous condi- 
tion constituting the attractive nui- 
sance. Concrete Constr., Inc. of Lake 
Worth v. Petterson, 216 So.2d 221 (Fla. 
1968); Johnson v. Bathey, 350 So.2d 545 
(Fla. 2d DCA 1977). This requirement 
makes little sense when analyzed in 
light of the attractive nuisance doc- 
trine’s purpose of protecting children 
from the risk of serious injury or death. 
There is no valid reason why a land- 
owner should not be held accountable 
for negligence under the theory of at- 
tractive nuisance based on the fortuity 
that the dead or maimed plaintiff child, 
whose presence was foreseeable, came 
on the landowners’ property because of 
something other than the hazard that 
injured or killed the child. 


Conclusion 

The attractive nuisance doctrine origi- 
nated as a means to remedy the per- 
ceived injustices which often arose as a 
result of the differing standards of care 
owed by landowners or occupiers to 
those who came upon their property. 
For obvious public policy reasons, Flor- 
ida adopted the doctrine which imposes 
on landowners or occupiers the duty of 
reasonable care toward trespassing chil- 
dren in certain carefully-defined cir- 
cumstances. Florida has adopted the 
restatement’s position on attractive nui- 
sance with two important distinctions. 
First, the plaintiff must disprove con- 
tributory negligence as part of his prima 
facie case (making comparative negli- 
gence inapplicable), and second, the 
plaintiff must have been attracted onto 
the defendant’s land by the dangerous 
condition which injured him. The inap- 
plicability of comparative negligence is 
an anachronism after Hoffman and will 
likely be corrected by the Supreme 
Court in the future. The allurement 
requirement, however, is well-estab- 
lished in Florida case law and is likely 
to remain an essential element of an 
action based in attractive nuisance for 
years to come despite the utter sense- 
lessness of such a requirement. 


1Thomas v. Winchester, 6 N.Y. 397, 57 
Am. Dec. 455 (1852) (manufacturer of mis- 
labeled poison held liable to druggist’s cus- 
tomer in spite of absence of privity). 

2The REsTaTEMENT (SECOND) oF Torts de- 
fines an invitee as either a public invitee or 
a business visitor. A public invitee is a 
person who is invited to enter or remain on 
land as a member of the public for a purpose 
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for which the land is open to the public. A 
business visitor is a person who is invited 
to enter or remain on land for a purpose 
directly or indirectly connected with busi- 
ness dealings with the possessor of the land. 
RESTATEMENT (SECOND) oF Torts §332 (1981). 
Florida courts have adopted this definition 
of invitee (see Post v. Lunney, 161 So.2d 146, 
148 (Fla. 1972)), but have expanded the class 
to include “those who are licensees by invita- 
tion of the property owner, either by express 
or reasonably implied invitation.” Wood v. 
Camp, 284 So.2d 691, 695 (Fla. 1973). 

3 A licensee has been defined by Florida 
courts as a person who chooses to come upon 
the premises solely for their own conven- 
ience without invitation either expressed or 
reasonably implied under the circumstances. 
Wood, 284 So.2d at 691, 695. This class is 
referred to as “uninvited licensees.” 

4 A trespasser is a person who enters or 
remains upon land in the possession of 
another without a privilege to do so created 
by the possessor’s consent or otherwise. 
REsTATEMENT (SECOND) OF Torts §329 (1981). 

5 Smith v. Markowitz, 486 So.2d 11 (Fla. 
3d D.C.A. 1986), rev. denied, 494 So.2d 1153 
(Fla. 1986); Whitten v. Miami-Dade Water 
and Sewer Auth., 357 So.2d 430 (Fla. 3d 
D.C.A. 1978), cert. denied, 364 So.2d 894 
(Fla. 1978). 

6 Concrete Constr., Inc. of Lake Worth v. 
Petterson, 216 So.2d 221 (Fla. 1968); Wood, 
284 So.2d at 693-94. 

7 ProsseR AND KEETON, THE Law or Torts 
§59 (5th ed. 1984). According to Prosser, the 
turntable or attractive nuisance doctrine is 
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of American origin, traceable to an early 
U.S. Supreme Court decision. In Sioux City 
& Pacific R.R. Co. v. Stout, 84 U.S. (17 Wall.) 
657, 21 L.Ed. 745 (1873), a trespassing child 
recovered for injuries received while playing 
in a turntable. Two years later, in Keffe v. 
Milwaukee & St. Paul Ry. Co., 21 Minn. 207 
(1875), the Minnesota Supreme Court articu- 
lated the theory that the trespassing youth 
had been attracted onto the land by the 
turntable, making the landowner responsi- 
ble for remedying the dangerous condition 
it represented. 

8 ResTaTEMENT (SECOND) oF TorTS §339 
(1981). 

9 Johnson v. Bathey, 376 So.2d 848, 849 
(Fla. 1979). 

10 See Nunnaly v. Miami Herald Pub. Co., 
266 So.2d 76 (Fla. 3d D.C.A. 1972). 

11 Orange County v. Gipson, 539 So.2d at 
529. 

13 id. 

13 Allen v. William P. McDonald Corp., 42 
So.2d at 707. 

14 Tn the very last paragraph of its opinion, 
the court makes the troublesome comment 
whether the mound of dirt was or was not 
an attractive nuisance is not the determina- 
tive issue: The dispositive issue for the jury 
was whether the contractor “had done what 
should have been done to protect or warn the 
plaintiff” Rivas v. Wright & Lopez of Flor- 
ida, Inc., 537 So.2d at 1014. The court seems 
to have forgotten that “what should have 
been done” to warn the plaintiff depends on 
his status as trespasser, licensee or invitee! 
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If the child is a trespasser, an owner does 
not owe him a duty of reasonable care unless 
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note 10 and accompanying text. 
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16 Crislip v. Holland, 401 So.2d 1115 (Fla. 
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Palsgraff v. Long Island Ry. Co., 162 N.E. 
at 100. 
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(1981). 

18 See Auburn Mach. Works Co., Inc. v. 
Jones, 366 So.2d 1167 (Fla. 1979). 

19 See Kinya v. Lifter, Inc., 489 So.2d 92 
(Fla. 3d D.C.A. 1986), rev. denied, 496 So.2d 
142 (Fla. 1986) (owner of artificial lake or 
pond is not liable for drownings unless there 
is some hidden danger constituting a trap); 
accord Hughes v. Roarin 20’s Inc., 455 So.2d 
422 (Fla. 2d D.C.A. 1984), rev. denied, 462 
So.2d 1107 (Fla. 1985). 

20 Martinello v. B & P USA, Inc., 566 So.2d 
at 764 (Fla. 1990). 

21 Id. 

22 Id. at 765 (McDonald, J., dissenting). 

23 Td. at 763. 
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FAMILY LAW 


Is Florida Becoming a Community 
Property State? Should It? 
Recent Legislative and Judicial Trends 


ollywood’s rendition of 

property division is the 

black comedy “The War of 

the Roses,” which depicts a 
divorcing couple’s battle, of epic propor- 
tions, over which spouse should retain 
possession of the marital residence and 
its contents. After a series of escalating 
skirmishes, the husband devises a 
scheme to divide up living areas in the 
house between the couple until the 
divorce is finalized. He outlines on a 
floor plan, in different colors, his areas, 
her areas, and neutral areas. His law- 
yer admonishes him, “Oliver, there’s 
no winning in this: It’s only degrees of 
losing.” The husband, with a demonic 
glint in his eye, whispers gleefully, “I 
got more square footage.” 

“The War of the Roses” may appear 
to be an exercise in hyperbole, but con- 
sider the case of Claughton v. Claughton, 
which has plagued the Florida court 
system for 16 years and generated more 
than $1 million in attorneys’ fees.! 

On April 2, 1991, Judge Amy Steel 
Donner attempted to put an end to it, 
by granting the wife $3.2 million of 
assets and permitting the husband to 
retain more than $8.3 million worth of 
assets.2 

Mr. Claughton, apparently undaunted 
by the prospect of incurring more attor- 
neys’ fees, commented, “This off-the- 
wall decision by Judge Amy Steel Don- 
ner will cause another delay, and it will 
probably be in the appellate courts for 
another three or four years.”3 

The distribution of property upon 
divorce is such a contentious issue, in 
part, because it implicates a volatile 
mix of unsavory human motives such 
as revenge, greed, and righteous indig- 
nation. The issue has taken on greater 
significance in the past couple of dec- 
ades as an interplay of legal and social 
trends have decreased the emphasis on 


Although the 
majority rule in 
Florida is that an 
equal distribution is 
most equitable, there 
is no entitlement to 
an equal division 


by Emily Harrison-Jolly 


alimony.* The fact that property divi- 
sion judgments are not modifiable adds 
to the pressure.® Not surprisingly, prop- 
erty division is the second most litigated 
issue after child custody.® 

The dominant general philosophical 
approaches to property division upon 
divorce in the United States are com- 
munity property and equitable 
distribution. Community property and 
equitable distribution overlap signifi- 
cantly, and have many common 
features, but there are a number of 
theoretical and practical differences be- 
tween them. 

Florida has adopted the approach of 
equitable distribution. It is not difficult 
to detect various precepts of community 
property embedded in Florida’s equita- 
ble distribution statute and case law 
on the subject. If Florida is leaning 
toward a community property approach, 
should the legislature accelerate the 
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process and openly embrace the system 
of community property? The answer 
hinges on which system, community 
property or equitable distribution, most 
effectively promotes the underlying 
goals of property division within the 
framework of broader policy objectives. 

There are four basic issues to be 
resolved in property division: What are 
the assets (identification)? Which assets 
are a part of the marriage (classifica- 
tion)? How much are the assets worth 
(valuation)? Who gets what (distribu- 
tion)? 

An ideal system of property division 
would be easy to administer, with pre- 
dictable results, yet flexible enough to 
deal with special circumstances.’ It 
would encourage a “clean break,” with 
as little hostility as possible.? It would 
have an internally-cohesive philosophy, 
and be consistent with broader policy 
objectives. Most importantly, it would 
be fair to both parties in order to 
minimize disputes.!° 


Community Property 
Community property, which exists 
in a number of different forms, is an 
“integrated system” of property and 
marital law.!! It boasts an age-old heri- 
tage dating back to various ancient 
civilizations.!2 Community property was 
introduced into the New World by Spain. 
Accordingly, most of the eight states 
currently practicing community prop- 
erty are in the West and Southwest, 
which historically had the strongest 
Spanish presence.!3 The American legal 
community tends to perceive commu- 
nity property as a “single monolithic 
legal structure,” yet differences abound 
between community property jurisdic- 
tions.!4 Community property states have 
a common background, but have strayed 
from their original Spanish model to 
varying degrees. Nevertheless, all com- 
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munity property jurisdictions continue 
to share certain basic principles deriv- 
ing from the “traditional” model.!5 

The foundation of community prop- 
erty is the premise that marriage is a 
partnership.!6 Marital partnership is a 
“community of common interests work- 
ing together to enhance the marital 
enterprise.”!? The marriage constitutes 
an “economic unit,” in which the contri- 
butions of each spouse are considered 
equally meaningful.!8 The contributions 
of the housewife, for example, are recog- 
nized as important and deemed on par 
with the contributions of the wage- 
earning spouse.!9 In traditional commu- 
nity property jurisdictions, there is an 
irrebuttable presumption of equal con- 
tributions of the marital partners.2° In 
accordance with this presumption, tra- 
ditional community property mandates 
a substantially equal division of marital 
assets upon divorce, regardless of which 
spouse holds title.2! However, currently 
most community property jurisdictions 
divide marital assets “equitably,” ac- 
cording to statutory guidelines or 
judicial discretion.22 

In contrast to other forms of commu- 
nity property, the Spanish system calls 
for a dual classification of the property 
of the parties, distinguishing between 
community and separate property.”% 
Property acquired by the time, labor or 
effort of either spouse is considered 
community property, regardless of title, 
whereas property acquired in any other 
manner is considered separate prop- 
erty.24 Examples of separate property 
include gifts, inheritances, and prop- 
erty received before the marriage or in 
exchange for separate property.25 Myr- 
iad differences exist between jurisdic- 
tions on the classification of property 
as either community or separate.2® The 
majority of community property states 
limit the distribution of property on 
divorce to community property.27 

Rights to the community property 
vest immediately upon acquisition: Each 
spouse has a “present, equal and exist- 
ing interest” in the community 
property.28 Each spouse, therefore, has 
access to legal methods and procedures 
by which to protect his or her interests 
from fraudulent conveyance or other 
misconduct on the part of the title- 
holding spouse.?9 

One of the most significant implica- 
tions of traditional community property 
is that judicial discretion as to the 
distribution of property is circumscribed 


by the requirement of equal division. 
Traditional community property is a 
system of “fixed rules” mandating a 
50-50 split of the marital estate upon 
divorce.*° Each spouse is entitled to be 
treated as an equal partner who has 
made an equal contribution to the mar- 
riage. Another significant implication 
of traditional community property is 
each spouse has legal protection against 
dissipation of assets by the other spouse 
during the marriage. 


Equitable Distribution 

Before the advent of equitable distri- 
bution, “common law” states divided 
property upon divorce strictly according 
to title. This method of property divi- 
sion, needless to say, often led to unfair 
results. The great majority of states 
have adopted some type of equitable 
distribution statute in response to the 
political, social, and cultural trends of 
the past two decades.3! The doctrinal 
roots of equitable distribution are in 
community property.®? As per the com- 
munity property model, equitable 
distribution is based on the concept 
that marriage is a partnership or shared 
enterprise and it recognizes that both 


spouses contribute to the financial cir- 
cumstances of the marriage.33 

Borrowing heavily from the Spanish 
model of community property, most 
equitable distribution jurisdictions dis- 
tinguish between marital and nonmari- 
tal property.54 The most notable aspect 
of equitable distribution is the liberal 
discretion accorded to the trial court to 
allocate to either spouse property ac- 
quired during the marriage despite 
title.55 Typically, the trial court in an 
equitable distribution case will focus 
on the comparative contributions of the 
parties, although other factors may 
come into play.*® 


Equitable Distribution in Florida 

Florida courts did not have the author- 
ity to order a property settlement for 
the parties in a divorce prior to 1980,37 
when the Supreme Court of Florida 
ushered in a revolution with the land- 
mark decision Canakaris v. Canakaris, 
382 So.2d 1197 (Fla. 1980). In 
Canakaris, the court adopted the con- 
cept of marriage as an economic 
partnership and approved the use of 
lump-sum alimony to achieve an equi- 
table distribution of marital assets when 
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there was justification for alimony and 
an ability to pay.°° The opinion made 
it clear that such a policy was “not 
grounded upon principles of community 
property, but on basic fairness.”29 

Canakaris contains few concrete cri- 
teria to assist trial courts in dividing 
property to meet the standard of “basic 
fairness.” The court only advised that, 
“in viewing the totality of the circum- 
stances, one spouse should not be 
‘shortchanged’”*° Significantly, the 
court upheld a grossly disproportionate 
award to the wife constituting less than 
10 percent of the marital assets.*! 

During the early- to mid-1980’s, Flor- 
ida courts heeded the injunction against 
community property. In a survey of 10 
cases reaching the district courts of 
appeal between 1980 and 1986, wives 
received, on average, far less than 30 
percent of the marital assets.4? As early 
as 1981, however, Florida courts began 
gravitating toward a presumption of a 
50-50 split. 

In one of these early cases, Mahaffey 
v. Mahaffey, 401 So.2d 1372 (Fla. 5th 
DCA 1981), the Fifth District Court of 
Appeal, although approving an award 
of only 24 percent of the assets to the 
wife, held that an equal division of the 
assets acquired during the marriage 
was a “good starting point in most 
cases.” 

By 1990, the majority of Florida 
courts had endorsed the presumption 
of an equal division of marital assets 
upon dissolution, requiring justification 
for disproportionate awards.42 The 
Fourth District has been the strongest 
proponent of a presumption of equal 
division of marital assets. In Bobb v. 
Bobb, 552 So.2d 334, (Fla. 4th DCA 
1989), the court elaborated on the rule: 


“(MJarital assets should be distributed 
equally unless some showing is made 
of a disparity in the contributions of the 
parties of the marriage or unless some 
other relevant factor justifies disparate 
treatment.” 

The court reaffirmed this approach 
to equitable distribution in Carr uv. 
Carr, 569 So.2d 903 (Fla. 4th DCA 
1990), and made it clear that it would 
not back down from its position unless 
overruled by the Florida Supreme Court. 

The Third District Court held in 
Eckroade v. Eckroade, 570 So.2d 1347 
(Fla. 3d DCA 1990), that “the starting 
point for equitable distribution is an 
award of half to each party; only upon 
a showing of extraordinary circum- 
stances will an unequal division of the 
assets be appropriate.” 

The Fifth District followed suit in 
Hallman v. Hallman, 575 So.2d 738 
(Fla. 5th DCA 1991) (“We have fre- 
quently held that an approximate fifty/ 
fifty split of marital assets is equita- 
ble.”), as has the First District in Ervin 
v. Ervin, 553 So.2d 230 (Fla.Jst DCA 
1989) (“While a 50-50 split of marital 
assets is not required, it has been held 
as a ‘good starting point’ for equitable 
distribution.”). The Second District ap- 
pears to be the lone hold-out in failing 
to adopt this position, but it will deem 
a 50-50 split appropriate on a case-by- 
case basis. (See, e.g., Nurse v. Nurse 578 
So.2d 865, (Fla. 2d DCA 1991). 

Despite this trend, however, there 
are numerous cases which bolster judi- 
cial discretion: While conceding that 
an equal division is a good starting 
point, most equitable distribution deci- 
sions have pointed out that a 50-50 split 
is not required. Unquestionably, the 
courts still retain discretion to dispro- 
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portionately divide marital property 
between the parties based on a number 
of justifications, including the notion of 
unequal contribution. For example, in 
the case of Lester v. Lester, 547 So.2d 
1241 (Fla. 4th DCA 1989), the court 
upheld an award of 75 percent to the 
husband and 25 percent to the wife. 
The husband had found enough value 
in the wife’s role to remain married to 
her for 23 years, but the trial court 
found that the wife had not made an 
equal contribution; indeed, her role was 
described as that of an “ornament.”44 
In upholding the trial court’s decision, 
the Fourth District Court of Appeal 
noted, “There is a plethora of cases, 
their ranks now swelled by what we do 
kere, approving such a percentage dis- 
tribution even where a more traditional 
housewife and mother is involved.”4 
The court commented, “Ours is not a 
community property state. . . the equi- 
table contribution to be made in a 
long-term marriage depends on the 
degree of contribution by each spouse 
to the marital 

In Russ v. Russ, 576 So.2d 414 (Fla. 
3d DCA 1991), the court upheld an 
award of 65 percent of the marital 
assets to the wife because the wife had 
made “extraordinary contributions to 
the daily operation and financial man- 
agement” of the couple’s business, and 
the husband “remained essentially idle, 
drinking large quantities of beer.” 

Thus, although the majority rule in 
Florida is that the trial court should 
presume that an equal distribution is 
most equitable, there is no entitlement 
to an equal division, as there is in 
traditional community property. 

The legislature enacted in 1988 FS. 
§61.075, an equitable distribution stat- 
ute which obviated the need to use 
lump sum alimony as a vehicle for 
equitable distribution.47 The statute 
defines and classifies marital and non- 
marital assets and liabilities in a 
manner roughly similar to the classifi- 
cations of community and separate 
property.4® After making the determi- 
nation as to the classification of 
property, the court distributes the mari- 
tal assets and liabilities between the 
parties in accordance with eight statu- 
tory criteria.49 

The statute, standing alone, is analo- 
gous to traditional community property 
in that it is implicitly based on a 
partnership model and explicitly recog- 
nizes the contributions of the home- 
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maker. 

In addition, it calls for a dual classifi- 
cation of property. It departs from 
community property in that it applies 
only to divorce proceedings: The spouse 
does not have a remedy during mar- 
riage to protect marital assets, although 
courts may penalize spouses who wrong- 
fully deplete marital assets by reducing 
their portions.*°° More importantly, it 
does not contain a presumption of equal 
distribution. 

Despite the existence of guidelines, 
the statute grants enormous judicial 
discretion. As long as judges have the 
discretion to delve into the particular 
circumstances of each case and to make 
lopsided property awards between the 
parties, Florida cannot be said to be 
leaning toward becoming a community 
property state, if “community property” 
is to be defined in the traditional sense. 
The judicial trend of presuming that 
an equal division is equitable signifies 
a half-step toward traditional commu- 
nity property, but one which does not 
seriously impinge upon judicial discre- 
tion. A “good starting point” of an equal 
division is not the equivalent of an 
entitlement to an equal division. 


Conclusion 

Should Florida join the minority of 
states with a traditional community 
property system? Community property 
appears to approximate the ideal model 
more closely than equitable distribu- 
tion. Community property is internally 
consistent: Its foundation, the principle 
of marriage as equal partnership, is 
reflected throughout the system. For 
example, each spouse has certain rights 
and obligations with respect to the 
community property throughout the mar- 
riage, not just at the point of dissolu- 
tion. It is consistent with broader policy 
objectives such as no-fault dissolution. 
It protects the expectations of the par- 
ties by the dual classification of prop- 
erty. Although it appears to be inflexible, 
courts still can fashion a division with 
certain goals in mind, such as preserv- 
ing a business. Community property 
goes further than equitable distribution 
in protecting women: A wife is assured 
a 50-percent share, unlike the “plethora 
of cases” in which wives received less 
than 50 percent under equitable distri- 
bution in Florida. 

Because community property is a 
fixed rule system, the danger of abuse 
of discretion is minimized. A system of 


“fixed rules” leads to more predictable 
results, and because there is less to 
fight over, there is less litigation. The 
parties know where they stand from the 
outset of the marriage, and there is no 
question as to the contributions of each 
spouse. With less opportunity to fight 
over the issues, there is more apt to be 
a “clean break.” 9 
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WORKERS COMPENSATION LAW 


Logical Cause—The Burden 
of Proof Unchanged 


n the article, “Logical Cause— 
What’s Left After 1990?” appear- 

ing in the June 1991 Bar Journal 
under the Workers’ Compensation 

Law Section, the doctrine of logical 
cause is again maligned as a “catch-all” 
and a “rather overused concept.” These 
defense-oriented criticisms are directed 
toward the words “logical cause” rather 
than to the shifting of the burden of 
proof as required by the doctrine. If 
instead of “logical cause,’ the words 
“reasonably probable cause” were sub- 
stituted, the doctrine may be better 
understood and subject to less criticism. 
Injured workers do not have to prove 
their claims beyond and to the exclu- 
sion of a reasonable doubt as some 
defense counsel urge or by the prepon- 
derance of the evidence as is urged by 
all defense counsel with rare exception. 
In most instances, causal relation- 
ship is a medical question, requiring 
expert medical opinion causally relat- 
ing the injury to the accident. The 
claimant has the burden, under the 
doctrine, to present competent substan- 
tial evidence establishing a logical 
employment-related cause for the in- 
jury. Once established, the burden of 
proof shifts to the defense to establish 
a more logical! cause. Negative expert 
opinion evidence of no causal relation- 
ship is insufficient to establish a more 
logical cause. Under the preponderance 
of the evidence rule, negative expert 
opinion evidence is not irrelevant and 
remains in the evidentiary mix for 
argument under the burden of persua- 
sion. This is not true under the doctrine 
of logical cause, the doctrine being 
considered by many in the defense bar, 
to be an infringement on the power of 
the defense expert to offer expert nega- 
tive opinion evidence on the issue of 
causal relationship. In Johnson v. Kof- 
fee Kettle Restaurant, 125 So.2d 297 


The injured worker 
has the burden of 
proving, without 

benefit of any 
presumption, causal 
relationship between 
employment and 


injury 
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(Fla. 1961), Justice Terrell in speaking 
for the court regarding claimant’s bur- 
den of proof stated: 


This Court is committed to the doctrine that 
in making such proof the claimant is not 
bound by the preponderance of the evidence 
rule or the rule of proof beyond and to the 
exclusion of a reasonable doubt. Sanford uv. 
A.P. Clark Motors, 45 So.2d 185 (Fla. 1950). 
These rules grew out of necessity for an 
orderly procedure in reaching and litigating 
issues in civil and criminal cases. 

Workers’ compensation is a complete de- 
parture from the civil and criminal codes; 
the issues are different and require a differ- 
ent procedure to resolve them. As heretofore 
stated, in workers’ compensation, it is essen- 
tial that the claimant prove or show a state 
of facts which it may be reasonably inferred 
that the deceased was engaged in the mas- 
ter’s business when the accident resulting 
in his injury took place. 

The court went on to discuss the 
statutory presumptions contained in 
F.S. §440.26, but decided the case in 
favor of claimant on its finding of a 
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reasonable inference that the deceased 
was engaged in the master’s business 
when the accident resulting in the 
injury and death took place. Twenty 
years later in the unusual case of 
Hacker v. St. Petersburg Kennel Club, 
396 So.2d 161 (Fla. 1981), the court did 
utilize the statutory presumptions con- 
tained in F.S. §440.26(1) to find the 
injury compensable, Justice Adkins, in 
speaking for the court stating: 
However in this instance the record is devoid 
of evidence explaining how Hacker’s injury 
occurred. Recognizing that not all on the job 
injuries occur under ideal evidentiary condi- 
tions, the legislature had the foresight to 
provide a presumption resolving doubtful 
cases in favor of the claimant. On a larger 
scale, this presumption is one facet of a 
general policy in the workers’ compensation 
area that, in marginal cases, a result favor- 
ing the claimant is preferred. 

Subsequently, and in Deahl v. Uni- 

bak Corp., 505 So.2d 122 (Fla. lst DCA 
1989), the court limited the scope of 
Hacker and rejected claimant’s argu- 
ment that the deputy commissioner had 
failed to properly apply the logical 
cause doctrine and the statutory pre- 
sumption, the court stating: 
Contrary to the claimant’s contention, there 
is no presumption, statutory or otherwise, 
that an injury for which compensation is 
claimed is presumed to be causally connected 
to his employment. Rather, the claimant 
must prove a causal connection between his 
employment and the injury by competent 
substantial evidence. 

Since the enactment of the workers’ 
compensation statute in 1935, the 
Hacker case is the only reported case 
wherein the statutory presumption of 
F.S. §440.26(1) was pivotal to an 
award of compensation. Appellate 
decisions are legion holding that the 
claimant must prove causal relation- 
ship without benefit of any presumption. 
Arkin Construction Co. v. Simpkins 99 
So.2d 557 (Fla. 1957). What then was 
the effect of the 1990 legislative amend- 
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ment repealing the presumptions 
contained in F.S. §440.26? 

Presumptions arise as a matter of 
law, and the power to establish them 
is reserved solely to the courts and to 
the legislature. B.R. and W.-C. v. Dept. 
of Health and Rehabilitative Services, 
558 So.2d 1027 (Fla. 2d DCA 1989). The 
doctrine of logical cause was judicially 
created for application in processing 
workers’ compensation claims when deal- 
ing with the issue of causal relationship. 
In doing so, the judiciary exercised its 
inherent powers under the Florida Con- 
stitution. In creating and abolishing the 
statutory presumption contained in 
F.S. §440.26, the legislature was ex- 
ercising its inherent powers under the 
constitution. The judiciary’s exercise of 
its inherent power is not dependent 
upon statutory enactment or amend- 
ment and is not affected thereby. 

The doctrine of logical cause was first 

announced in 1949 in the case of 
Crawford v. Benruss Market, 40 So.2d 
889 (Fla. 1949). In that case, the worker 
was unloading meat from a truck when 
the weight of the meat pulled him 
suddenly forward and he felt something 
snap in his back. He completed his day’s 
work but had been unable to work 
thereafter. Under the procedure as then 
existed, the deputy commissioner’s 
award was affirmed by the Florida 
Industrial Relations Commission, after 
which the employer took an appeal to 
the circuit court which reversed the 
award. Much of the evidence presented 
by the employer/carrier was of a nega- 
tive character and did not deny the 
claimant’s version of the accident. The 
numerical strength of the evidence sup- 
ported the employer/carrier’s position, 
the court noting that the probative 
effect of the evidence is not determined 
by counting noses. In reinstating the 
order of the deputy commissioner, the 
court stated: 
Where the fact of a serious injury is conclu- 
sively shown and a logical cause for it is 
proven, he who seeks to defeat recovery for 
the injury has the burden of overcoming the 
established proof and showing that another 
cause of the injury is more logical and 
consonant with reason. 

Since its original announcement in 
Crawford, the Supreme Court of Flor- 
ida and the First District Court of 
Appeal have consistently adhered to the 
doctrine, the major aspect of which is 
the shifting of the burden of proof once 
the claimant has established a logical 
employment-related cause for his in- 


The logical cause 
must be established 
by competent 
substantial evidence 
in accord with logic 
and reason 


jury. There is no confusion in the case 
law regarding competent substantial 
evidence and the logical cause doctrine. 
The logical cause must be established 
by competent substantial evidence in 
accord with logic and reason. Once 
claimant produces that competent sub- 
stantial evidence which must accord 
with logic and reason, the burden then 
shifts to the employer to show a more 
logical cause with competent substan- 
tial evidence in accord with logic and 
reason. In doing so, neither the em- 
ployee nor the employer is bound by the 
burden of proof beyond and to the 
exclusion of a reasonable doubt or by 
the preponderance of the evidence. The 
existence in the record of competent 
substantial evidence in accordance with 
logic and reason is the test. 
Claimant’s burden of producing evi- 
dence in establishing a logical cause is 
no different than the employer/carriers’ 
burden of proof in establishing a more 
logical cause. Neither meet that burden 
with speculation, conjecture or negative 
evidence. As in other fields of law, 
reasonable inferences are available to 
the parties in establishing facts at 
issue. Inferences should not be confused 
with presumptions. In Johnson v. Dicks, 
76 So.2d 657 (Fla. 1954), a fruit picker 
was found dead, lying on wet ground 
near an aluminum ladder which he had 
been carrying in a location immediately 
beneath electrical wires, low enough to 
have been touched by the ladder. There 
was no question that the death occurred 
during the course of employment, the 
issue being whether the injury arose 
out of the employment. There were no 
eyewitnesses. In finding the injury 
compensable, the court stated: 


It is the lack of direct evidence that presents 
the principal problem in this case. The 


problem, however, is more fanciful than real 
because the law has always recognized the 
validity of inferences as evidence when such 
inferences are logically and naturally drawn 
from admitted or known facts. Inferences 
which naturally flow from admitted or known 
facts are just as valid as evidence as state- 
ments of eye witnesses. 

The court again restated the doctrine 
of logical cause and the facts and infer- 
ences establishing the logical cause 
upon which compensability was found. 
No presumption, statutory or judicial, 
entered into the decision. 

Since the adoption of the doctrine of 
logical cause in 1949, the courts have 
come to recognize and give effect to 
industrial causes of injury resulting 
from industrial exposure to chemicals, 
fumes, noise, repetitive trauma, and 
diseases. Heart attacks also have been 
recognized as compensable. As the cate- 
gories expanded, bringing the injured 
worker under the exclusive remedy 
doctrine of the workers’ compensation 
act, special evidentiary requirements 
were imposed in order for causal rela- 
tionship with the employment to be 
established. These are additional judi- 
cial requirements, not statutory 
requirements, (and not maligned by the 
defense) that must be met, depending 
upon the particular injury or cause— 
and once satisfied by claimant, a logical 
cause is established. The burden of 
proof then shifts to the employer/carrier 
to establish a more logical cause. This 
was perhaps most clearly demonstrated 
in City of Ft. Lauderdale v. Lindy, 496 
So.2d 168 (Fla. lst DCA 1986), a dis- 
ease case. The claimant, Lindy, failed 
to establish with competent substantial 
evidence all of the elements necessary 
in order to establish a logical cause for 
the herpes infection, claimed to be 
compensable. The court noted that the 
doctrine comes into play once the claim- 
ant has sufficiently proven an 
employment-connected cause so as not 
to deprive claimant of benefits merely 
because there are other imaginable 
causes. 

The doctrine of logical cause is appli- 
cable to all cases wherein causal 
relationship is to be determined. The 
statutory presumption applies to “course 
of employment” but does not apply to 
“arising out of” the employment. 

In all litigation involving personal 
injury, the plaintiff must establish a 
logical cause or logical causal connec- 
tion. No award or order could withstand 
appellate review if based upon illogical 
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causes. It is not the words “logical 
cause” which are, in reality, under 
attack by defense counsel but rather, it 
is the shifting of the burden of proof to 
show a more logical cause (or reason- 
able probable cause) which has caused 
them such dismay. Herein, money 
doesn’t count nor does the counting of 
noses of forensic experts, often produced 
by the defense in large quantities under 
the mistaken belief that they will pre- 
ponderate. Rather than presenting 
evidence to satisfy the shifted burden 
of proof, the defense skips over this vital 
and legally necessary first step, using 
such terms as “catch all” or “rather 
overused concept,” going directly to the 
burden of persuasion, arguing, in effect, 
preponderance of the evidence. This 
defensive tactic, when successful at the 
trial level, will not pass appellate re- 
view. In Manley v. Bennetts Truck 
Equipment, 506 So.2d 1145 (Fla. 1st 
DCA 1987), the court reviewed a denial 
of a claim wherein claimant presented 
evidence establishing a logical employ- 
ment-related cause for eye injuries. The 
defense had presented expert negative 
evidence and expert speculative evi- 
dence and argued, on appeal, that the 
negative award was based upon compe- 
tent substantial evidence (i.e., prepon- 
derance of the evidence), and should be 
affirmed. In reversing the denial, the 
court pointedly stated that cases involv- 
ing the logical cause doctrine causal 
relationship issue) are not simply ques- 
tions of competent substantial evidence, 
the negative testimony of the defense 
experts having failed to establish a 
more logical cause for the injury. 

The uneven playing field upon which 
workers’ compensation claims are tried 
can seldom be leveled by the injured 
worker. Unlike tort claims, the employer/ 
carrier controls the medical care and 
treatment, (the doctor well knowing 
who hired them) and have the resources 
to present massive experts to support 
their position. The presentation of medi- 
cal experts is often based upon a 
business relationship rather than a 
true doctor-patient relationship taint- 
ing the testimony. As stated in Johnson 
uv. Koffee Kettle Restaurant, proof meas- 
ured by the preponderance of the 
evidence rule would defeat many who 
are entitled to workers’ compensation. 
The applicability of the doctrine of 
logical cause was summarized by Jus- 
tice Terrell in his concurring opinion 
in Ortkise v. Clarson & Ewell Engineer- 


ing, 126 So.2d 566, 564 (Fla. 1961): 


In workmen’s compensation, a “serious in- 
jury” must be conclusively shown and a 
“logical cause” for it must be proven. That 
is the end of it unless respondents can show 
that another cause of the injury is more 
logical and consonant with reason. In either 
event, the rule for settling issues in civil and 
criminal cases is inapplicable. (Emphasis 
supplied.) 

The exclusive remedy doctrine pro- 
hibits injured workers from entering 
the forum in which the preponderance 
of the evidence rule prevails and the 
elements of damages are much broader. 
It has often been said that the object of 
workers’ compensation laws was to place 
on industry the loss occasioned by acci- 
dental injuries or death. The statement 
is not entirely true. The employee and 
the employee’s family also bear part of 
the loss in that the workers’ compensa- 
tion act provides for only a percentage 
payment of average weekly wage with 
maximum weekly rates. Since the dras- 
tic overhaul of the workers’ compensa- 
tion act in 1979, the legislative trend 
has been to reduce industry’s share of 
the burden and place a greater portion 
of that burden on the injured worker 
and the injured worker’s family. In the 
latter 1980’s, the rate for family mem- 
bers’ providing home attendant care for 
injured workers was reduced to federal 
minimum wage rates and limited to 
claim only 12 hours per day of atten- 
dant care, while strangers who 
performed the same services for the 
injured worker were entitled to market 
hourly rates without hourly limitation. 
The 1990 legislature drastically re- 
duced the number of weeks of wage loss 
benefits payable regardless of whether 
wage loss, in fact, occurs beyond the 
weekly reduction, the injured workers 
solely bearing that additional loss. And 
now comes the attack on the doctrine 
of logical cause without which many 
injured workers and society would have 
to bear 100 percent of the burden of the 
industrial accident. 

As originally enacted, either the em- 
ployer or employee or both could reject 
the workers’ compensation act leaving 
the parties to seek common-law reme- 
dies in the courts. Effective September 
1, 1970, the election provisions were 
repealed, and workers’ compensation 
became mandatory. Under the manda- 
tory provisions and the case law, the 
injured worker has the burden of prov- 
ing, without benefit of any presumption, 
causal relationship between employ- 
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ment and injury, and establishing with 
competent substantial evidence, the le- 
gal theory of compensability. Once 
having met that burden, the burden of 
proof shifts to the employer to establish 
a more logical cause for the injury. 
Thus the logical cause doctrine is singu- 
larly indigenous to workers’ compensa- 
tion law, when dealing with the issue 
of causation, and is far different and 
distinguishable from the preponderance 
of the evidence rule. 

Perhaps a solution to the alleged 
confusion regarding the doctrine would 
be to allow the employee an election of 
remedies in those limited cases in which 
the employer controverts the compen- 
sability of the injury. The issues, 
including full damages, could then be 
tried in the courts, where claimant 
controls his own medical care and the 
preponderance of the evidence rule pre- 
vails, or tried under the workers’ 
compensation system, where damages 
are limited, the employer controls the 
medical care, and the doctrine of logical 
cause prevails. If such were again per- 
mitted, far fewer notices to controvert 
causal relationship would issue.0 


Edward Schroll is a practitioner in 
the field of workers’ compensation. 
He has authored in the University of 
Miami Law Review multiple survey 
articles covering legislative changes 
and judicial decisions in the field of 
workers’ compensation. He received 
his J.D. from that university in 1952. 
He currently practices with his daugh- 
ter, Karen K. Schroll, in Miami. 

This column is submitted on behalf 
of the Workers’ Compensation Sec- 
tion, Stephen L. Rosen, chair, and 
Brian Bolton, editor. 
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ADMINISTRATIVE LAW 


n December 1990, Governor Chiles 

charged his General Government 

Transition Task Force to think 

beyond the status quo for state 
agencies falling under its review and 
to propose imaginative directions for 
those agencies. The Department of Pro- 
fessional Regulation Committee of the 
task force determined that major 
changes at DPR could be addressed 
through modifications to F.S. Ch. 455, 
which defines how DPR operates and 
administers programs under its aus- 
pices. The committee noted particularly 
that policies and procedures for prose- 
cution of disciplinary cases for 
professional licensees provided fertile 
ground for new approaches to resolve 
long-standing problems. 

The committee heard the criticisms 
of DPR’s prosecution of cases: The pro- 
cess takes too long; DPR pursues 
frivolous cases; DPR does not fervently 
- pursue difficult cases; and the process 
is too expensive (for subjects and DPR). 
The committee recommended that DPR 
immediately undertake two legislative 
initiatives to streamline the discipli- 
nary process—a nolle pros authority for 
DPR and a citation authority for disci- 
plinary offenses. 

DPR proposed these changes to the 
legislature, which responded by includ- 
ing both initiatives in CS/SB 724, 
designated as Ch. 91-137 of the Laws 
of Florida. 

The legislature agreed that in order 
for DPR to more effectively prosecute 
professional licensees, the agency 
needed tools to better handle the num- 
ber and types of cases before it. Statistics 
illustrate why the legislature endorsed 
the changes. For fiscal year 1989-90, 
DPR regulated 44 professions and had 
approximately 1.2 million licensees. 
DPR received 21,000 complaints for 
violations of professional practice. Of 


Sense and Sensibilities: A Professional 
Approach to Professional Regulation 


The impact of §7 of 
Ch. 91-137 of the 
Laws of Florida will 
depend on how 
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boards and DPR 
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that number, 13,000 complaints were 
determined to be legally sufficient, i.e., 
a complaint on its face, if the allega- 
tions were true, indicated a violation. 
The breadth of alleged violations ranged 
from practice below minimum stan- 
dards resulting in patient or client 
deaths to failure to timely obtain local 
building permits. Regardless of the type 
of violation alleged, however, the proc- 
ess for handling a disciplinary case 
within DPR has been, by and large, the 
same with only minor variations re- 
lated to delegated authority some boards 
have given the agency. The normal 
procedure includes the following steps 
in F.S. §455.225: 1) DPR receives the 
consumer’s complaint; 2) DPR deter- 
mines if the complaint is legally 
sufficient; 3) if so, DPR’s Bureau of 
Investigative Services completes a full 
investigation; 4) DPR’s legal section 
reviews the final investigative report 
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and recommends a course of action to 
the appropriate profession’s probable 
cause panel (PCP); and 5) the PCP finds 
probable cause, determines there is no 
probable cause or orders a supplemen- 
tal investigation so it may make such 
determination. 

In most instances, this process is 
completed in a timely and efficient 
manner. However, for a number of 
cases this process is wasteful. For ex- 
ample, consider a case in which it is 
alleged that a subject failed to post a 
required sign at the respondent’s place 
of business. The complaint, on its face, 
is legally sufficient and an investigation 
follows. The DPR investigator deter- 
mines on his site visit that the subject 
has a sign on the premises and had one 
on the day the violation allegedly oc- 
curred. The investigator completes his 
investigation, recommends no violation 
be found and forwards the investigation 
to the legal section. The legal section 
reviews the case and makes a recom- 
mendation to the PCP. The PCP does 
not find probable cause and issues a 
closing order. 

All this appears harmless, but there 
are attendant costs to this process. For 
example, in February 1991, the south- 
ern PCP of the Board of Medicine had 
211 disciplinary cases presented to it. 
Of that number, DPR recommended 
that the PCP dismiss 70 cases. The 
panel actually dismissed 78 cases. As- 
suming that most of the cases dismissed 
were those recommended by DPR, the 
correlation between the department’s 
recommendation and the action taken 
by the PCP is very high. Since that 
correlation is high, the opportunity for 
significant savings can be achieved if 
cases which are to be ultimately dis- 
missed by the PCP can be dismissed 
sooner, i.e., as soon as there is a basis 
for determining that prosecutions are 


77 


not warranted or that evidentiary prob- 
lems obviate prosecutions. 

Ch. 91-137 of the Laws of Florida 
provides in §7 that: “At any time after 
legal sufficiency is found, the depart- 
ment may dismiss any case, or any part 
thereof, if the department determines 
that there is insufficient evidence to 
support the prosecution of allegations 
contained therein.” 

Note, however, that DPR’s nolle pros 
authority is limited. DPR may exercise 
the authority only when there is insuffi- 
cient evidence to support prosecution. 
The PCP’s charge is to review the 
evidence in the investigative file and 
to determine if there is probable cause 
to believe that a violation occurred. The 
department, however, must determine 
if any violation is apparent after inves- 
tigation and, if so, whether there is 
sufficient evidence to support a prosecu- 
tion, regardless of whether probable 
cause exists. The nolle pros authority 
does not permit DPR to dismiss a case 
for any reason; it is authority for DPR 
to dismiss a case which has no basis in 
fact or which cannot be prosecuted, and 
allows the department to do so as soon 
as the faulty nature of the charge 
becomes apparent. Two examples illus- 
trate how this section can work: 

1) Reconsider the case of the alleged 
sign violation above. Since it is appar- 
ent that no violation existed in the first 
place, this case can be closed as soon 
as that determination is made. The 
resources devoted to the remainder of 
the normal process can be saved and 
utilized on a case that warrants it. 

2) Consider a case in which critical 
evidence to overcome the requisite bur- 


den of proof (most often, a clear and 
convincing level) is unavailable. In this 
instance, even if probable cause could 
be found, DPR could exercise its nolle 
pros authority and forego additional use 
of personnel or physical resources on 
this case. 

When evidence does exist to prose- 
cute a case, such case must go through 
the probable cause process. Nonethe- 
less, if additional evidence becomes 
available to DPR during discovery that 
would prevent prosecution of the case 
(for example, DPR’s expert witness con- 
cludes that the subject practiced within 
the scope of the profession or did not 
practice below minimum standards), 
DPR could nolle pros the case at that 
time, too. 

The legislature prescribed procedures 
for and restrictions on DPR’s exercise 
of the nolle pros authority. Section 7 
requires that DPR provide a detailed 
report to the PCP for any case or 
portion thereof which DPR chooses to 
dismiss. DPR must provide this report 
to the PCP before DPR dismisses the 
case. This process will allow the sub- 
stantive experts, the professionals, and 
peers of the subject to review DPR’s 
decision and to recommend any further 
investigative actions by DPR before 
dismissal. If the department proceeds 
with dismissal, it must then provide 
that detailed report to the subject of the 
case. It is important to recognize also 
that although §7 allows DPR to dismiss 
the case, it also permits the PCP to 
prosecute the case on its own initiative. 

DPR estimates that implementation 
of the nolle pros authority will save 
approximately $311,000 annually due 


to early closure of cases. 

The second major initiative, “citation 
authority,” provides DPR and the licen- 
see an alternative method to resolve a 
disciplinary case other than through 
the formal administrative hearing proc- 
ess. Section 6 of Ch. 91-137 of the Laws 
of Florida creates F.S. §455.224. That 
section directs each professional board 
(or DPR, for professions which do not 
have boards) to designate those viola- 
tions in their professional practice acts 
which shall be “citation” offenses. Those 
offenses may only be violations which 
do not pose a substantial threat to 
public health, safety or welfare. The 
boards, or when appropriate the depart- 
ment, must, likewise, determine what 
penalty(ies) will attach to the viola- 
tions. The boards must define citation 
offenses and their penalties in rules by 
January 1, 1992; otherwise, sole author- 
ity to do so will vest in the department. 

The citation is similar to those issued 
in traffic cases except issuance may 
occur any time within six months of the 
date of the complaint. Consider again 
the case of the sign violation. In this 
instance, however, the investigator de- 
termines that no sign is on the premises 
and was not there on the date of the 
complaint. The board has designated a 
sign violation as a citation offense with 
a $100 fine (plus costs of the investiga- 
tion if the department chooses). The 
department issues the citation to the 
subject. The subject may dispute the 
matter in the citation but must do so 
within 30 days after service of the 
citation. If the subject disputes the 
matter, the parties must follow proce- 
dures set forth in F.S. §455.225. Further, 
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the subject may choose to have his case 
considered through the normal prob- 
able cause procedures. If, however, the 
subject does not dispute the citation 
with the department within the 30 
days, the citation becomes the final 
order of the board. If the subject does 
not dispute the citation, the adminis- 
trative process stops—presentation to 
the PCP never occurs, no hearing takes 
place, and the board takes no further 
action. The subject pays the penalty, 
the discipline is recorded, and the case 
ends. For a subject, the citation repre- 
sents a pre-agreed upon settlement 
stipulation offer by the board. The 
subject knows the penalty, accepts that, 
and thereby obviates any further legal 
defense expense, hearings or appear- 
ances. DPR saves the administrative 
and legal costs of full prosecution. In 
short, the outcome is swift, certain, and 
relatively inexpensive for all parties. 

The impact of this section will depend 
on how expansively the boards and 
DPR define citation offenses and how 
reasonable the penalties attached 
thereto are. The agency has estimated 
that the citation authority could save 
between $850,000 to $1.3 million annu- 
ally. 

In order to close cases inadequately 
supported by evidence and in order to 
make appropriate use of citations, DPR 
must ensure that its investigators di- 
rect their efforts to securing relevant 
and admissible evidence. To that end, 
DPR is placing legal staff in each 
regional investigative office. The attor- 
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neys will serve as counsel to each office, 
review progress of cases from inception, 
advise on the course of investigations, 
and prosecute cases within their region. 

As DPR’s caseload and types of cases 
reflect implementation of Ch. 91-137 of 
the Laws of Florida, DPR’s legal section 
will refocus its resources and effort to 
respond to other prosecutorial criti- 
cisms. In addition, DPR will use the 
legislation to attack a pervasive, and 
perhaps neglected, problem related to 
licensed professionals, i.e., “unlicensed” 
activity. The legislation will directly 
affect DPR’s capacity to attack unli- 
censed activity with renewed vigor. The 
department intends to aggressively is- 
sue citations to persons engaged in 
unlicensed activity and will use its new 
regional legal staff to seek injunctive 
relief (cease and desist orders) in the 
circuit courts as provided in F.S. 
§455.228. Under that section, DPR may 
seek fines from $500 to $5,000. 

Ch. 91-137 of the Laws of Florida also 
provides the PCP a tool to help it make 
better-informed decisions. Section 7 
amends F.S. §455.225(10) to provide for 
a limited advancement of the discovery 
process. That section directs the depart- 


ment to provide, upon written request, 
a copy of the completed investigation 
to the subject who may, in turn, provide 
a written response to the department 
within 20 days. Since the subject may 
have the file before the PCP considers 
the case, the subject will have the 
opportunity to provide to the PCP justi- 
fication, excuse or any material evidence 
not contained in the file. Heretofore, the 
subject had the right to the original 
complaint document and could respond 
to that document. 

This article touches on only a few 
significant changes in Ch. 91-137 of the 
Laws of Florida, which became effective 
May 28, 1991. A complete reading of 
the act illustrates the multiplicity of 
interested parties that participated in 
its evolution. This statute reflects a 
momentum established by the task 
force, fleshed out by the agency, refined 
by workshops with DPR’s boards and 
professional associations, and finally, 
crystallized by the legislature and its 
staff. These changes will enable DPR 
to concentrate its resources on those 
cases which truly pose a danger to the 
health, safety, and welfare of the pub- 
lic. 
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COMPUTER LAW 


Legal Protection of 
Computer Databases 


here are three main ways to 

protect all computer soft- 

ware, including computer 

databases: Copyright, trade 
secret, and contract. Ideally, all three 
of these legal means can be employed, 
along with other practical nonlegal meth- 
ods, to provide the maximum protection 
against the unauthorized copying and 
use (a/k/a “piracy”) of a database. There 
are, of course, other legal theories that 
could be argued in a lawsuit to protect 
databases, such as unfair competition 
and conversion. However, these theo- 
ries may be preempted by copyright 
law. See Southern Bell Tel. v. Associ- 
ated Telephone Directory Publishers, 
756 F.2d 801, 810 n. 9 (11th Cir. 1985) 
(unfair competition); Financial Informa- 
tion, Inc. v. Moody’s Investors Service, 
Inc., 808 F.2d 204 (2d Cir. 1986) (misap- 
propriation); The Law and Business of 
Computer Software 22-18 (Toedt, ed.) 
(misappropriation theories and preemp- 
tion). 

There are also numerous ingenious 
nonlegal or practical means and strate- 
gies which can be employed to prevent 
the unauthorized copying of a computer 
database. These practical methods in- 
clude the deliberate placement of false 
or hidden data or “seeds,” to facilitate 
the detection of copying. E.g., Rockford 
Map Pub. v. Dir. Service Co. of Colo- 
rado, 768 F.2d 145, 147 (7th Cir. 1985) 
(Phony middle initials of names on a 
map spelled out Rockford Map, Inc. 
when read from top of the map to the 
bottom.). 


What is a Computer Database? 

The computer database is a new type 
of intellectual property of growing im- 
portance in today’s world. Essentially 
it is a collection of information stored 
so that it can be selectively searched 
and the desired information retrieved 
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copying of a 
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using a computer. The Law and Busi- 
ness of Computer Software, supra, at 
Ch. 22; H. Pearson, Computer Data- 
bases 22-2 (1990). As society moves 
further into the informational age, the 
significance and dollar volume of data- 
base products should increase. Since 
this is a relatively new type of property, 
American law is having to evolve rap- 
idly and stretch existing standards and 
legal principles to try to protect against 
its misuse and theft. 

Databases have long existed in man- 
ual or book form. Contemporary 
examples of manual databases still 
abound, such as the phone book and 
many reference books, including legal 
reporters. The computer database is 
essentially an information compendium 
like a phone book which has been 
placed in a computer and thereby auto- 
mated. When information is so 
computerized, however, there are many 
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more ways for the information to be 
accessed, manipulated, and used; the 
value of the database to users is thereby 
greatly enhanced. Some popular exam- 
ples of computer databases include legal 
databases such as WESTLAW and 
LEXIS, and various business and scien- 
tific databases like those found on a 
computer network such as Dialog. 


Copyright Law 

In order to have a framework for an 
analysis of the legal protection of com- 
puter databases and to show the basic 
problems in trying to legally protect 
them from computer piracy, a thorough 
review of copyright law is first neces- 
sary. 

The U.S. Copyright Office in its pub- 
lication Circular 65: Copyright Reg- 
istration for Automated Databases 
defines an automated database as “a 
body of facts, data, or other information 
assembled into an organized format 
suitable for use in a computer and 
comprising one or more files.” The fed- 
eral copyright statutes do not yet 
specifically list automated databases 
as a copyrightable subject matter. 17 
U.S.C. §101, §102. Nevertheless, the 
Copyright Office follows case law and 
allows a computer database to be copy- 
righted as a literary work, even though 
they are not specifically included in the 
statutes. See, e.g., Lane v. First Nat. 
Bank of Boston, 687 F. Supp. 11 (D. 
Mass. 1988). 

The Copyright Office considers a com- 
puter database to be copyrightable as 
a “compilation.” The law defines compi- 
lation as a work “formed by the collec- 
tion and assembling of preexisting 
materials or of data that are selected, 
coordinated or arranged in such a way 
that the resulting work as a whole 
constitutes an original work of author- 
ship” 17 U.S.C. §101. 
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Federal copyright law extends copy- 
right protection to compilations as a 
form of literary work. 17 U.S.C. §103. 
In addition to computer databases, a 
compilation can be a collective work 
such as a periodical, anthology and 
encyclopedia, or a reference work such 
as a directory, index, map, telephone 
book, guide book, law reporter, catalog, 
chart or racing guide. 

The “literary work” in a computer 
database which may be protected is 
composed of four parts: 1) Selection of 
the contents; 2) the coordination of the 
contents internal to the program; 3) the 
arrangement of all of the elements of 
the database; and, 4) the contents itself. 
L.J. Kutten, Computer Software 
§2.08A(2)(c)(i) (1990). The copyright of 
a compilation may extend to one of 
these parts without including the 
others. 

Copyright law originates in art. 1, §8 
of the Constitution of the United States 
which says that Congress shall have 
the power “to promote the Progress of 
Science and useful Arts, by securing for 
limited Times to Authors and Inventors 
the exclusive Right in their respective 
Writings and Discoveries.” To imple- 
ment this constitutional right Congress 
enacted copyright and patent laws. The 
copyright law was written to protect 
“original works of authorship.” 17 U.S.C. 
§102. 

Over the centuries courts have looked 
to see if a work has “originality” to 
determine if it may receive copyright 
protection. Kamar Intl v. Russ Berrie 
& Co., 657 F.2d 1059, 1061 (9th Cir. 
1981) (originality is the sine qua non 
of copyrightability). Originality requires 
an author to contribute something more 
than a “merely trivial” variation which 
is recognizably “his own.” Id. A work 
must show some “creativity,” albeit 
only a minimal amount, in order to 
meet the originality test, and it is not 
subject to copyright if the work merely 
copies an existing work. See Copyright 
Protection for Citations to a Law Re- 
porter, Intell. Prop. L. Rev. 444-456 
(1988). 

This essential element of “creativity” 
is weak or completely absent in many 
manual reference works or computer 
databases. For example, what creativ- 
ity is there in an alphabetical listing of 
stocks with prices? 

Another basic problem in protecting 
a database is that copyright law does 
not prohibit the copying of facts, even 


Copyright law can 
only provide 
protection to the 
arrangement and 
coordination of facts 
in a database 


newly-discovered or expensively- 
acquired facts, nor does it prohibit the 
copying of ideas. Harper & Row Pub- 
lishers, Inc. v. Nation Enterprises, 471 
U.S. 539, 556 (1985) (“no author may 
copyright his ideas or the facts he 
narrates”); Kregos v. Associated Press, 
731 F.Supp. 113, 117 (S.D.N.Y. 1990) 
(protecting facts would unreasonably 
limit the public’s right to use informa- 
tion in the public domain); Mazer v. 
Stein, 347 U.S. 201 (1954) (distinguishes 
copyrights from patents and holds that 
copyright protects particular expres- 
sions of ideas, but not the ideas 
themselves). 

Copyright law can only provide pro- 
tection to the arrangement and 
coordination of facts in a database, and 
even then there must be some original- 
ity to the collection and arrangement 
for it to be protected. See, eg., 17 
U.S.C.A. §103 and cases cited therein. 

Typically the preparation of a data- 
base requires a significant expenditure 
of time, effort, and money to cull and 
select information from many different 
sources (the “selection” aspect of the 
“selection, coordination and arrange- 
ment”), but little or no original creativ- 
ity to express the facts or arrange them. 
In these circumstances the compiler 
gathers and compiles raw facts he or 
she did not create; they are just discov- 
ered or uncovered, sometimes at great 
expense. So how can copying of the 
work be prevented? 

In order to lend copyright protection 
to merely factual databases, some courts 
have tried to move away from a strict 
application of the creativity test, also 
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to employ an “industriousness” or “sweat 
of the brow” test to determine if the 
database is an “original” enough work 
to be afforded copyright protection. 
Southern Bell Tel. & Tel. v. Associated 
Telephone Directory Publishers, 756 F.2d 
801, 809 (11th Cir. 1985). These courts, 
spearheaded by Judge Learned Hand, 
found “originality” from the “labor and 
expense” expended to make the compi- 
lation, rather than from any real 
“creativity” of the author. Id.; Jeweler’s 
Circular Publishing Co. v. Keystone 
Publishing Co., 274 Fed. 932 (S.D.N-Y. 
1921 (L. Hand, J.), aff'd, 281 F. 83 (2d 
Cir. 1922, cert. denied, 259 U.S. 581 
(1922) (the first express “industrious- 
ness” standard case); West Publishing 
Co. v. Mead Data Central, Inc., 799 F. 
2d 1219 (8th Cir. 1986); The Law and 
Business of Computer Software, supra, 
at 22-8. 

Under the sweat of the brow doctrine, 
copyright could prevent the unauthor- 
ized copying of facts in a database, if 
the compiler could show that sufficient 
effort went into the acquisition and 
selection of the data to make it original. 
The protection would lie even if the 
information compiled was public knowl- 
edge or otherwise not protected. 
Southern Bell Tel. & Tel. v. Associated 
Telephone Directory Publishers, 756 F.2d 
at 810. 

Other courts, however, continued to 
analyze a database dispute by using 
traditional concepts of creativity, and 
criticized the “sweat of the brow” stan- 
dard. Miller v. Universal City Studios, 
Inc., 650 F.2d 1365, 1369 (5th Cir. 
1981); Lane v. First Nat. Bank of Bos- 
ton, 687 F. Supp. (D. Mass. 1988). In 
the words of the Second Circuit Court 
of Appeals: “To grant copyright protec- 
tion based merely on the ‘sweat of the 
author’s brow’ would risk putting large 
areas of factual research material off 
limits and threaten the public’s unre- 
strained access to information.” 
Financial Information, Inc. v. Moody’s 
Investors Service, Inc., 808 F.2d at 207. 

A recent unanimous decision of the 
U.S. Supreme Court has followed the 
Miller line of cases and sounded the 
death knell to Learned Hand’s sweat 
of the brow doctrine. Feist Publications, 
Inc. v. Rural Telephone Services Co., 
Inc., 59 U.S.L.W. 4251 (1991). 

In Feist the compilation was manual. 
It was the phone book, for which the 
phone company had made a valid copy- 
right registration. The alleged infringer, 


Feist Publications, was found to have 
copied large portions of the white pages 
from Rural Telephone Services Compa- 
nies’ phone book. Feist Publications’ 
repetition of four fictitious listings, or 
seeds, which Rural Telephone had 
planted in their white pages helped to 
prove that. Feist Publications included 
the names and addresses from Rural 
Telephone’s white pages in its compet- 
ing phone books. Rural Telephone 
argued that the white pages listing of 
names and addresses in its phone book, 
although admittedly facts, was still 
entitled to copyright protection. It con- 
tended that its efforts to obtain and 
select these facts should be protected, 
and that its competitor, Feist Publica- 
tions, should be required to go to the 
same effort to obtain the information, 
and should not be allowed to benefit 
from its research and just copy the 
information. Id. at 4252. 

The trial court agreed and entered a 
judgment for copyright infringement in 
favor of Rural Telephone. Rural Tele- 
phone Service Co., Inc. v. Feist 
Publications, Inc., 663 F. Supp. 214, 
218 (1987). In an unpublished opinion 
the 10th Circuit Court of Appeals af- 
firmed, but the Supreme Court reversed 
holding: 

The “sweat of the brow” doctrine had numer- 
ous flaws, the most glaring being that it 
extended copyright protection in a compila- 
tion beyond selection and arrangement—the 
compiler’s original contribution—to the facts 
themselves. . . . “Sweat of the brow” courts 
thereby eschewed the most fundamental 
axiom of copyright law—that no one may 
copyright facts or ideas. . . they handed out 
proprietary interests in facts and declared 
that authors are absolutely precluded from 


saving time and effort by relying on facts 
contained in prior works. 


Feist, at 4254-4255. 

The Supreme Court held that the 
white pages portion of the phone book 
was not entitled to copyright protection, 
even though the rest of the book was. 
Therefore, Feist Publications, and any- 
one else, was free to copy the white 
pages. As Justice O’Connor concluded 
in her unanimous opinion: “Because 
Rural’s white pages lack the requisite 
originality, Feist’s use of the listings 
cannot constitute infringement. This 
decision should not be construed as 
demeaning Rural’s effort in compiling 
its directory, but rather as making clear 
that copyright rewards originality, not 
effort.” Id. at 4257. 

Now that the sweat of the brow 
doctrine is dead, it is clear that raw facts 
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in a database may not be protected by 
copyright, regardless of the time or 
expenses that went into locating them. 

Still, in many databases the data 
itself, or the particular expressions of 
the facts, may have been created by the 
author. In such cases the data has 
originality and can be protected. An 
example of this which is used by the 
Copyright Office is a full text biblio- 
graphic database. There the author not 
only selects the particular books to be 
included in the bibliography, but also 
writes his own description as to each of 
the books. Since the author created the 
entire contents of the database, both the 
selection and compilation aspect of the 
database and the contents of the data- 
base are subject to copyright protection. 

Even if the contents are raw facts, 
not new materials created by the author, 
the compilation aspects of the database 
(selection, coordination and arrange- 
ment) may still receive copyright 
protection. Copyright law prevents the 
copying of the coordination and ar- 
rangement of the facts, the format of 
data presentation, and manipulation, 
provided that the format and means are 
original. This entails a consideration 
as to whether the coordination and 
arrangement are novel and unique, or 
whether the arrangement itself con- 
tains information. 

In a dispute between West Publish- 
ing Companies and Mead Data Central, 
Inc., West’s arrangement of case law 
was found to be original and entitled 
to copyright. West Publishing Co. uv. 
Mead Data Central, Inc., 799 F.2d at 
1226. The computer research service 
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LEXIS, owned by Mead Data, competes 
with West Publishing’s WESTLAW, to 
provide computer-assisted research serv- 
ices to lawyers. Both services use 
computers to locate and display case 
decisions on a computer screen. The 
first screen display of a case in both 
LEXIS and WESTLAW includes an 
identification of the citation to the case, 
thereby indicating the page on which 
the decision begins in the particular 
West Reporter. The judicial opinions 
are, of course, not copyrightable, and 
West concedes that LEXIS and others 
may use the citation of a case and 
identify the first page without infring- 
ing West’s copyright under the “fair 
use” copyright doctrine. Id. at 1222; 17 
U.S.C. §107. West does, however, claim 
a copyright to all of its page references, 
and it limits the fair use exception to 
the citation. 

In 1985, LEXIS announced its inten- 
tion to take page identification a step 
further by offering a service called “star 
pagination.” This feature would insert 
in the LEXIS opinion display the page 
numbers from West’s National Reporter 
Systems publications. Only in this way 
could a LEXIS user determine what 
West page number corresponded to the 
portion of an opinion viewed without 
having to physically refer to the West 
publication in which the opinion ap- 
pears. Id. 

West sued for an injunction to pre- 
vent the introduction of this new 
pagination feature, claiming it would 
infringe its copyright. Mead Data ar- 
gued that the arrangement of the cases 
was not an original creation and thus 
was not copyrightable. West contended 
that the order and arrangement of the 
opinions in its reporters was suffi- 
ciently original and creative for a copy- 
right. The trial court and Eighth Circuit 
Court of Appeals agreed with West and 
an injunction was entered prohibiting 
LEXIS from introducing this feature. 
In the words of the Eighth 
Circuit: 

We conclude, as did the District Court, that 
the arrangement West produces through this 
process is the result of considerable labor, 
talent and judgment. As discussed 
above . . ., to meet intellectual-creation 
requirements a work need only be the prod- 
uct of a modicum of intellectual labor; West’s 


base arrangements easily meet this stan- 
dard. 


Id. at 1226-1227. 


Not all compilations, however, will 
meet even a minimal originality stan- 
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dard. Thus, for example, if the selection, 
coordination, and arrangement of data 
in a database is a mechanical task only 
and represents no original authorship 
or creativity, it is not subject to copy- 
right protection. The example given for 
this by the Copyright Office is the mere 
transfer of data from hard copy to 
computer storage. In other words, if you 
simply transfer data from one medium 
to the other, and do nothing creative in 
deleting portions or adding portions, 
then there is no original authorship to 
be protected. 

The Feist Publications case provides 
another example. The Supreme Court 
held that the alphabetical arrangement 
of names in the white pages was not 
entitled to copyright because “there is 
nothing remotely creative about ar- 
ranging names alphabetically. ... It 
is not only unoriginal, it is practically 
inevitable.” Feist Publications v. Rural 
Telephone Services Co., Inc., 59 U.S.L.W. 
at 4257. This is similar to another 
copyright doctrine which is important 
to computer law—“functionality”— 
whereby an aspect of a computer pro- 
gram will not be protected by copyright 
if it is merely utilitarian, rather than 
original. Lotus Development Corpora- 
tion v. Paperback Software Interna- 
tional, 740 F. Supp. 37, 52-58, 68 (D. 
Mass. 1990) (Lotus 1-2-3 interface was 
an original expression entitled to copy- 
right and was not merely a utilitarian 
function.). 

A recent decision by a federal judge 
in New York shows another example 
where both the information selected 
and form of presentation were found to 
be unoriginal, and thus not entitled to 
copyright. Kregos v. Associated Press, 
731 F.Supp. 113 (S.D.N.Y. 1990). This 
involved a compilation of statistics on 
baseball pitchers which was created by 
George Kregos and published in news- 
papers nationwide. The statistics were 
presented in nine columns with one 
column for wins, losses, earned run 
average, etc. 

Associated Press began publishing a 
rival form in its papers which was 
virtually identical to Kregos’ form. 
Kregos sued to try to stop the rival 
database from presenting the statistics 
in the same format. The court found 
that there was no valid copyright of 
Krego’s work because: 1) The data itself 
(baseball statistics) was in the public 
domain (facts); 2) the particular statis- 
tics selected for inclusion in the form 


were commonplace and required no 
creativity; and, 3) the format of display 
was not novel or unique, it was analo- 
gous to a blank form which conveys no 
information. In the words of the court: 
Since an extremely limited number of ways 
to practically publish a pitching form exist, 
plaintiff's form does not exhibit the requisite 
selection or arrangement to receive protec- 
tion. . . . [T]he facts . . . are distinguish- 
able [from other cases where copyright was 
upheld] due to the absence of true selection 
or arrangement by plaintiff in the case at 
bar. . . . [T]he form is sufficiently analogous 
{to a blank form] in that it fails to convey 
information. . . . Therefore, we also find 
plaintiffs form not copyrightable based on 
this doctrine. 

Id. at 120. 

There are a number of other draw- 
backs and limitations to copyright 
protection. For instance, if not properly 
perfected and registered, a copyright 
can be waived and the work may enter 
the public domain. Also, there are cer- 
tain exceptions to copyright, such as 
exceptions based on the mentioned “fair 
use” rule. L.J. Kutten, Computer Soft- 
ware, §2.07(4)(c) and §2.08A(2)(c)(iii) 
(1990); Dow Jones & Co. v. Board of 
Trade of the City of Chicago, 546 F.Supp. 
113 (S.D.N.Y. 1982); Telerate Systems, 


Inc. v. Caro, 689 F.Supp. 221 (S.D.N_LY. 
1988). 

Another drawback pertains to the 
deposit requirements of copyright regis- 
tration. 37 C.F.R. §202.20(C)(2)(vii). 
Printouts of the program source code 
and the database must be included with 
the registration. For long databases the 
registration requirement can be limited 
to the first and last 25 pages. If the 
program is IBM-PC or Apple Macintosh 
compatible, and is recorded on CD- 
ROM or diskette, then under the Best 
Edition Statement supplement to the 
rules, you must submit both the print- 
out of the code and data, and the 
software itself. 

A potentially serious problem with 
the deposit requirement is that the 
printouts and software may be inspected 
or viewed by anyone upon request. 
Therefore, if you have any trade secrets 
or other confidential information con- 
tained in the printout of the source code 
(source code is usually kept very secret) 
or database, or revealed in the opera- 
tion of the software itself, your 
competitor could gain access to them 
by inspecting or viewing what you have 
deposited with the Copyright Office. 
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The Copyright Office is sensitive to the 
danger of having trade secrets revealed 
in the deposit accompanying copyright 
registration. For this reason the Copy- 
right Office now allows selected portions 
of up to 49 percent of the printout of the 
computer code to be marked out and 
hidden so that they cannot be read. 

‘There are limitations on this general 
rule in that the portions deleted cannot 
be so great as to prevent the Copyright 
Office from intelligently reviewing the 
registration. 

Another practical problem with the 
deposit requirement is that some data- 
bases are continually changing and 
being updated, and thus the deposits 
and registrations must continue. Al- 
though group registration on a quar- 
terly basis is now permitted by the 
Copyright Office in certain circum- 
stances to try to obviate this problem, 
several technical problems with such 
periodic group registrations remain. 

Another drawback in relying on copy- 
right protection alone is that copyrights 
can be weakened or waived if proper 
copyright procedures are not followed. 
Such procedures include the proper 
fixation and display of copyright notices 
and the registration of the copyright 
with the Copyright Office. The proce- 
dures and steps involved in registration 
of a computer database copyright can 
be complicated and involved, particu- 
alarly when trade secret information is 
involved. L.J. Kutten, Computer Soft- 
ware, §2.08A(4), (5), (6), (8) (1990). For 
this reason it is suggested that the 
assistance of competent computer law 
counsel be retained to assist in this 
process. 

With copyright law providing only 
limited protection to databases, and 
with all of the other problems inherent 
in copyright protection of a database, 
contract and trade secret law become 
all the more important to try and 
prevent the unauthorized copying of 
factual data in a database. 


Trade Secrecy Protection 
Adding trade secrecy protection to a 
database can provide significantly 
greater legal rights. Consider for in- 
stance the recent case of Florida Power 
& Light v. Util. Services, 550 So.2d 13 
(Fla. 3d DCA 1989), in which the jury 
found that the defendant, FP&L, had 
stolen the plaintiff's trade secrets, and 
awarded damages of $1.6 million. Un- 
der civil theft law, F.S. Ch. 812, this 


Essentially a trade 
secret is knowledge 
which a person or 
company acquires 
through its own 


efforts and which 
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award was then trebled, for a total 
judgment against FP&L of $4.8 million. 

Essentially a trade secret is knowl- 
edge which a person or company 
acquires through its own efforts and 
which has some value to it. Typically, 
this knowledge is kept secret from 
competitors because it is felt that this 
information provides some type of com- 
petitive advantage. 

There is a uniform Trade Secret Act 

which has been enacted in many of the 
states of the country, including Florida. 
F.S. Ch. 688. F.S. §688.002 defines a 
trade secret to mean: 
{IInformation, including a formula, pattern, 
compilation, program, device, method, tech- 
nique or process that: (a) derives independ- 
ent economic value, actual or potential, not 
being generally known to, not being readily 
ascertainable by proper means by, other 
persons who can obtain economic value from 
its disclosure or use; and (b) is the subject 
of efforts that are reasonable under the 
circumstances to maintain its secrecy. 

The Uniform Trade Secret Act quoted 
above was adopted by Florida in 1988. 
Trade secrecy protection has, however, 
long existed as part of the common law. 
“Liability for Disclosure or Use of An- 
other’s Trade Secret,” Restatement of 
Torts, §757 (1939); Callman, Unfair 
Comp. Trademarks & Monopolies, Ch. 
14; Kewanee Oil Co. v. Bicron Corp., 416 
U.S. 470 (1974); Cataphote Corp. v. 
Hudson, 444 F.2d 1313 (5th Cir. 1971). 
Since a computer database is a compila- 
tion which derives economic value, it is 
a type of intellectual property which 
has frequently received trade secrecy 
protection. Whether a court will find 
that a database is legally a trade secret 
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frequently depends upon whether the 
compiler made reasonable efforts to 
maintain its secrecy. Telerate Systems, 
Inc. v. Caro, 689 F.Supp. 221, 232 (S.D. 
N.Y. 1988) (describes sufficient efforts 
taken to protect computer trade 
secrets). 

Many of the trade secret cases involve 
a dispute between an employer and 
former employee over a common form 
of data compilation—a customer list. 
“Customer List as a Trade Secret,” 28 
A.L.R. 3d 17. Many employers consider 
their customer list to be their most 
valuable trade secret, and when an 
employee leaves and takes the list with 
him to compete against an employer, a 
suit frequently follows to have an in- 
junction entered to make the employee 
return the list and not use those trade 
secrets. 

One such recent case is Unistar Cor- 
poration v. Child, 415 So.2d 733 (Fla. 
3d DCA 1982). The employer here sold 
diamonds and gems through “financial 
planners.” Over three years they had 
screened 12,000 known planners and 
developed a list of 4,200 who were 
interested, and 1,850 who had signed 
on as dealers. Unistar spent over 
$800,000 to compile this list! Several 
Unistar employees left together and 
formed a competing business using the 
lists which they took with them. Uni- 
star’s sales then fell 84 percent, from 
$440,000 to $70,000 per month. 

Unistar sued for an injunction, and 
the former employees defended by claim- 
ing that the financial planners listed 
are all available to the public, the lists 
were not trade secrets, and that there 
was no agreement that the employees 
would keep the lists secret. The court 
ruled for the employer, Unistar, and 
found that the lists were trade secrets: 
[They are] indeed the distillation of a larger 
list of financial planners, reflecting consider- 
able effort, knowledge, time, and expense 
on the part of the plaintiff. The customer 
lists were periodically updated and when the 
new list was provided the old list was 
destroyed. The marketing representatives 
were instructed to keep the computer lists 


at their desks and not take them out of the 
office. 


Id. at 734. 

The court also held that even though 
there was no express contract requiring 
nondisclosure of the trade secret, such 
an agreement was not necessary; it 
would be implied based upon the confi- 
dential employer-employee relationship 
between the parties. Id. at 735. 
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Conversely, other cases have held 
that if parties have a written contract 
to treat certain information as a trade 
secret, and not to disclose it, then even 
if the information does not legally qual- 
ify as a trade secret, the parties can still 
be required to keep it secret. Concept, 
Inc. v. Thermotemp, Inc., 553 So.2d 
1325 (Fla. 2d DCA 1989). But see 
Kansas Gas & Electric v. Eye, 789 P.2d 
1161 (Kan. 1990) (Even though con- 
tracts prohibited the disclosure of 
confidential information concerning the 
safety record of a nuclear power plant, 
public policy favored its free dissemina- 
tion.). 


Without such an agreement, how- 
ever, the information in question must 
legally qualify as a trade secret to be 
entitled to protection. In one case the 
court held that a customer list taken 
by an employee without a written con- 
tract was not a trade secret and so 
refused to grant the employer’s request 
for an injunction. Templeton v. Creative 
Loafing Tampa, Inc., 552 So.2d 288 
(Fla. 2d DCA 1989). 


The lists considered in the Creative 
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Loafing case were of potential and 
actual advertisers for the magazine 
employer. The trial court found that 
these lists were trade secrets, but the 
appellate court reversed, holding: “In 
our view, the lists in question do not 
qualify as trade secrets entitled to 
injunctive protection. There is no evi- 
dence that they are the product of any 
great expense or effort, that they are 
distillations of larger lists, or that they 
include information not available from 
public sources.” Id. at 289. The court 
also pointed out that the employee had 
testified that he had independently 
compiled the list himself, and had not 
copied or taken it from his employer. 
Id. at 290. 

Outside of the employee-employer re- 
lationship, where a database is licensed 
to others, it may still have and retain 
a trade secrecy status, if it is sold with 
the condition that the licensee of the 
database maintain the secrecy of the 
information. 


Protection By Contract 


A seller of the database can require 
that any purchaser enter into a written 
contract as a condition of purchase of 
the database. For example, in order to 
circumvent Feist, the publisher of a 
computerized phone book could refuse 
to sell or give the database to anyone 
unless they first entered into a written 
agreement. That written agreement 
could expressly provide that the pur- 
chaser will not disclose the names and 
addresses contained in the database to 
anyone but authorized users, nor make 
any copies or unauthorized use of the 
information. Typically this takes the 
form of a license agreement between 
the preparer/licensor of the database 
and the user/licensee of the database. 

A license agreement is unlike a typi- 
cal purchase and sale agreement in 
that ownership of the product involved, 
the computer program, remains in the 
licensor. The licensee merely purchases 
the right to use the program. The 
licensee’s right to use the program can 
be limited in any number of ways. The 
most important limitations typically 
are that the licensee can only use the 
program on one or a select number of 
computers, the licensee may not make 
any copies of the program, and the 
licensee has to keep confidential certain 
information about the program or the 
database. Many other types of limita- 
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tions or rights and reservations can be 
contained within the license agreement 
between the parties. 


Conclusion 

In any license of a computer database 
of significant value, copyright protec- 
tion alone should not be relied upon to 
prohibit unauthorized copying. As the 
Feist case makes clear, copyright may 
not apply to protect the data. Trade 
secrecy protection and an express writ- 
ten agreement between the vendor and 
consumer are necessary to protect the 
database. If, as expected, information 
continues to grow in value and impor- 
tance as a commodity in our society, 
then the proliferation of license and 
secrecy agreements is likely.0 


Executive Directions 
Continued from page 18 


Once it has its draft budget prepared, 
the Budget Committee publishes the 
proposal in the Bar News—usually in 
the March 1 issue. 

Next the budget goes to the Board of 
Governors. The Board reviews the com- 
mittee’s draft at its March meeting, 
along with any comments received by 
the membership. Board debate on ad- 
justments to the draft is fully reported 
in the News, and the budget is repub- 
lished in an April issue of the paper 
with changes adopted by the Board. 
Again member input is invited; the 
Board’s budget is published with a 
notice that members may object to any 
part of the proposal by May 10, and all 
such objections shall be considered by 
the Board at its May meeting. Actions 
taken in May also are reported in the 
newspaper. 

The final step in the process is Su- 
preme Court review. The Board of Gov- 
ernors fowards its final-form proposal 
to the court on or before June 1. Unless 
rejected by the court within 30 days, 
the budget is considered adopted. 

At almost the same time, the Bar’s 
annual meeting is held. New officers 
are sworn in, new members join the 
Budget Committee, and the process 
begins again. So, as you can see, budg- 
eting for the operations of The Florida 
Bar truly is an ongoing process! 

I encourage each of you to watch your 
newspaper for reports on the budget 
during the coming months. 0 
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PRACTICE MGMT. & TECHNOLOGY 


Computer System 


Malfunction Remedies 


hat can the purchaser 
of a computer system 
do when the system 
bought or leased fails 
to work properly over a long period of 
time, even though all or part of the 
system was paid for and the vendor has 
kept working on it during that time? 

New computer systems often have a 
testing, training, and acceptance period 
during which time the buyer and the 
buyer’s staff learn how to use the 
newly-purchased equipment and soft- 
ware. If the system has deficiencies, 
they usually appear during the testing 
period, and in most cases, the vendor 
works closely with the buyer to correct 
the bugs and errors.! 

Sometimes, however, the vendor is 
unable or unwilling to correct the defi- 
ciencies and the system continues to 
malfunction over a long period of time. 
When the buyer finally runs out of 
patience and no longer wishes to work 
with the vendor, how then can the 
buyer seek and obtain redress for losses 
and damages sustained as a result of 
the malfunctioning system? 


Contract Remedies 

The first remedies the buyer should 
consider are those under the contract 
of purchase or lease. The buyer may 
seek a refund of the purchase price or 
cancellation of the lease, as well as 
damages. In that regard, the buyer 
must consider whether the Uniform 
Commercial Code? is applicable to the 
transaction. 

In most commercial transactions in- 
volving the sale of goods, the governing 
law is the U.C.C., which is in effect in 
all 50 states except Louisiana. Clearly, 
the computer hardware qualifies as 
“goods.” However, until recently, it was 
unclear whether computer software, par- 
ticularly custom software, also would 
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by David R. Ellis 


be considered “goods” under the U.C.C. 
Software is normally licensed rather 
than sold—the vendor retains title to 
the programs and only grants the user 
the right to run the software on his 
computer system. 

When software is provided as part of 
a complete system, i.e., “bundled” with 
the hardware, courts have fairly consis- 
tently considered the transaction to be 
governed by the U.C.C. See, e.g., Dreier 
Company v. Unitronix Corp., 1 CCH 
Computer Cases 145,034, 3 U.C.C. Rep. 
Serv.2d 1728 (N.J. 1987); Triangle Un- 
derwriters, Inc. v. Honeywell, 457 F. 
Supp. 765 (E.D.N.Y. 1978), modified, 
604 F.2d 737 (2d. Cir. 1979). When 
software is unbundled, the courts have 
generally applied the U.C.C. if the 
software is a prepackaged or off-the- 
shelf program. 

Custom software packages have been 
accorded varying interpretation by the 
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courts. Some hold that custom software 
is essentially the provision of services 
by the software vendor and thus is not 
covered by the U.C.C. Data Processing 
Services, Inc. v. L.H. Smith Oil Corp., 
492 N.E. 2d 314 (Ind. App. 1986). 
However, the current trend is to include 
custom software within the ambit of the 
U.C.C. Analysts International Corp. v. 
Recycled Paper Products, Inc., 1 CCH 
Computer Cases 145,050 (N.D. IIl. 
1987); RRX Industries v. Lat-Con Inc., 
772 F.2d 543 (9th Cir. 1985); Systems 
Design & Management Information, Inc. 
v. Kansas City Post Office Employees 
Credit Union, 788 P. 2d 878 (Kan. App. 
1990). 


Revocation of Acceptance 
and Rescission 
- Assuming the U.C.C applies, §2-608% 
gives the buyer the right to revoke 
acceptance of the goods if their deficien- 
cies substantially impair their value to 
the buyer. In Winterbotham v. Com- 
puter Corps., Inc., 490 So.2d 1282 (Fla. 
5th DCA 1986), the court held that 
“value” to the buyer is measured by the 
essential purpose to be served by the 
buyer’s purchase of the goods in the 
first place. If that purpose is substan- 
tially frustrated or interfered with by 
the nonconformities in the goods, then 
their value has been substantially im- 
paired and the buyer is entitled to 
revoke his acceptance, thus effectively 
rescinding the transaction.4 

In Winterbotham, the plaintiffs, who 
were owners of a horse breeding farm, 
decided to computerize their operation 
because of extensive recordkeeping re- 
quirements. At trial, they indicated 
that, with up to 300 horses on the farm, 
recordkeeping and billing were taking 
too much of their time. As a result, they 
decided to purchase a computer to auto- 
mate their records. 
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In the course of purchasing the sys- 
tem, the buyers expressed their needs 
to the seller. They bought a complete 
turnkey system, including software that 
the seller represented would meet their 
needs, Alpha Micro and Apple comput- 
ers to run the software, and printers, 
paper, and supplies. The price of the 
system, purchased over a two-year pe- 
riod, was more than $27,000. 

When the system failed to work as 
represented by the seller, the buyers 
sued to rescind the contract by revoking 
acceptance of the goods under U.C.C. 
§2-608(1). The trial court ruled that the 
unsatisfactory performance of the soft- 
ware and the Apple computer was 
sufficiently nonconforming to entitle 
the buyers to rescind the contract as it 
related to those items. However, the 
court found that the Alpha Micro com- 
puter performed as expected and refused 
to allow the buyers to rescind that 
portion of the contract. 

The buyers appealed, arguing that 
the Alpha Micro computer was useless 
without the software, and that because 
the court found that the software did 
not perform satisfactorily, they were 
entitled to rescission of the hardware 
portion also. 

The appeals court agreed with the 
buyers and pointed out that the buyers 
purchased the hardware and software 
together as part of a single package: 
The Winterbothams did not buy a computer 
and software as separate entities. Rather, 
they essentially bought a solution to a busi- 
ness problem which consisted of various 
components such as software, hardware and 
printers. Without the software to run the 
computer, the value of the package was 
substantially impaired and the Winter- 
bothams were entitled to revoke acceptance 
of the entire package. (Emphasis added.) ® 

There are a number of other cases, 
in Florida and elsewhere, that have 
permitted aggrieved computer users to 
rescind their contracts and/or revoke 
acceptance under the U.C.C. In Money 
Mortgage and Investment Corp. v. CPT 
of South Florida, Inc., 537 So.2d 1015 
(Fla. 3d DCA 1988), the court permitted 
the buyer to revoke acceptance of com- 
puter equipment and software based 
on serious defects in the software. The 
court found that the buyer promptly 
notified the vendor of the defects, gave 
the vendor ample time to remedy the 
situation, and only at long last, revoked 
acceptance after the vendor’s efforts 
had failed. 

The court relied in part on Bair v. 


AEGIS Corp., 523 So.2d 1186 (Fla. 2d 
DCA 1988), which held that a “buyer 
should not be penalized for continuing 
patience with a seller who promises or 
repeatedly attempts to make good a 
nonconforming delivery” of goods and, 
therefore, may revoke acceptance under 
the U.C.C. That case also stands for the 
proposition that the buyer is entitled 
to incidental and consequential dam- 
ages for breach under U.C.C. §2-715, 
including such costs as insurance and 
financing charges. 

Another recent case, decided in Lou- 
isiana under traditional common law 
principles, permitted an aggrieved com- 
puter user to rescind the sale of a 
defective computer system even though 
the hardware was operational. Atkin- 
son v. Total Computer Systems, Inc., 
492 So.2d 121 (La. App. 1986). In its 
opinion, the court noted that while the 
computer itself may have been func- 
tional, it was useless without the 
software. The buyer purchased a sys- 
tem that often failed, although at times 
it worked. The court then said: 
Plaintiff did not simply purchase a computer 
and then various software packages. Rather, 
each would compliment the other’s particu- 
lar attributes to form a system that would 
be tailored to best suit plaintiff's needs. It 
was the system that did not perform its 
intended use. 

[T]he system’s use was so inconvenient and 


imperfect that the sale should have been 
rescinded. (Emphasis added.)® 


Similarly, in Computerized Radiologi- 
cal Services, Inc. v. Syntex Corp., 595 
F. Supp. 1495 (E.D.N.Y. 1986), the 
court held that a buyer should not be 
penalized for attempting to use a defi- 
cient system while the vendor is seeking 
to correct the deficiencies. The court 
held that continued use by the buyer 
was the only reasonable way for it to 
mitigate damages, and concluded that 
“revocation in such circumstances is not 
unreasonably delayed where buyer 
promptly notifies seller of the defects, 
attempts at cure are ongoing, and buyer 
does not formally notify of revocation 
until it is apparent that the seller 
cannot perform repairs.” 

It is noteworthy that the court also 
ruled that the buyer may not only 
cancel the contract and recover the 
purchase price, but also may recover 
consequential damages in excess of the 
contract price. U.C.C §§2-712 and 2- 
715. The court also rejected the vendor’s 
contention that the plaintiff's recovery 
should be reduced by any rental value 


based on the plaintiffs use of the defi- 
cient system prior to rescission of the 
contract.” 


Other Theories of Recovery 

As noted, the disenchanted buyer’s 
first course of action in a computer 
malfunction case is to seek his contrac- 
tual remedies such as revocation of 
acceptance and cancellation under the 
U.C.C. or rescission under common law 
or statutory authority. However, in 
many instances, the buyer is faced with 
a form contract written by the vendor 
that contains a host of provisions an- 
tagonistic to the user. 

Many vendor contracts contain 
clauses that disclaim warranties of mer- 
chantability and fitness for a particular 
purpose, severely limit liability for dam- 
ages, and eliminate the possibility of 
suing on the basis of written and oral 
promises made prior to the signing of 
the contract. Many contracts also con- 
tain provisions that restrict the time 
and place in which a user may bring 
suit. This effectively limits the user’s 
right of redress under the contract 
against the vendor. 

To counteract and avoid these limita- 
tions of liability, many users have 
pursued tort theories to recover dam- 
ages. Among the theories used are: 
Vendor negligence and strict product 
liability; professional malpractice; un- 
fair competition, false advertising and 
deceptive trade practices; and misrepre- 
sentation, including fraud.® 

The majority of courts considering 
the question of vendor negligence and 
strict product liability have not imposed 
liability on the vendor. Generally, courts 
have found that a malfunctioning com- 
puter that results only in a loss of 
income (as distinguished from personal 
injury or property damage) violates 
only a contractual expectation, or the 
basis of the bargain. This loss must be 
redressed under the terms of the con- 
tract rather than via tort theory.? 

Similarly, at least two federal courts 
have denied recovery against computer 
vendors on the theory of malpractice. 
In explicitly rejecting the invitation to 
create a new tort of “computer malprac- 
tice,” one federal court wrote: “Plaintiff 
equates the sale and servicing of com- 
puter systems with established theories 
of professional malpractice. Simply be- 
cause an activity is technically complex 
and important to the business commu- 
nity does not mean that greater 
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potential liability (on the part of the 
vendor) must attach.” Chatlos Systems, 
Inc. v. National Cash Register Corp., 
479 F. Supp. 738, 741 (D.N.J. 1979), 
affd., 635 F.2d 1081 (3d Cir. 1980). See 
also Triangle Underwriters, Inc. v. Hon- 
eywell, Inc., 457 F. Supp. 765 (E.D.N.Y. 
1978), modified, 604 F.2d 737 (2d Cir. 
1979). 

Two more recent cases, however, cast 
some doubt whether courts will reject 
a theory of computer malpractice in all 
situations. In Diversified Graphics, Ltd. 
v. Groves, 868 F.2d 293 (8th Cir. 1989), 
a federal court upheld an award of more 
than $80,000 against a computer con- 
sultant that served as an advisor to a 
buyer in the purchase of a new com- 
puter system. The court ruled that 
computer consultants can be held to a 
high professional standard of care and 
be made liable for malpractice in the 
rendering of professional services to 
clients.!° See also Data Processing Serv- 
ices, Inc. v. L.H. Smith Oil Corp., 493 
N.E. 2d 314 (Ind. App. 1986). 

Other courts have rejected various 
theories that a computer vendor might 
be liable to a disgruntled user on the 
basis of unfair competition, false adver- 
tising, and deceptive trade practices.!! 
One such suit, brought under the fed- 
eral Trademark Act,!2 was rejected on 
the basis that the intent of the statute 
was to protect competitors against un- 
fair commercial conduct—not purchas- 
ers.!3 Other suits brought by business 
users under state deceptive and unfair 
trade practices acts have been rejected 
on the basis that these statutes are 
consumer protection laws intended to 
apply to individual customers rather 
than larger business users. Many of 
these statutes have low limits on liabil- 
ity, making clear that only small 
consumer purchases are covered, not 
large commercial transactions. !4 

The remaining theory of tort liability, 
the most successful to date, is misrepre- 
sentation, which includes fraud. Fraud 
requires a showing of an intentionally 
false statement of a material fact rea- 
sonably relied upon by the user to his 
detriment.!5 Most courts view inten- 
tional misrepresentation as an 
independent tort modifying the provi- 
sions of the written contract. The idea 
is that fraud on the part of the vendor 
interferes with the user’s freedom of 
contract because it negates his informed 
consent. 

A number of cases have been brought 


by aggrieved users against vendors on 
the theory of fraud. In instances when 
fraud has been proven, significant dam- 
ages have been awarded. The critical 
factor in avoiding the contract seems 
to be proof of intentional misrepresenta- 
tion. Mere negligent or innocent 
misstatements, including puffing!® or 
predictions as to future performance, 
are not enough to support a claim 
against the vendor and avoid the ven- 
dor’s disclaimers and limitations of 
liability contained in the contract.!7 


Incidental, Consequential, 
and Punitive Damages 

Once liability has been established, 
whether on the basis of breach of con- 
tract or in tort for fraud, courts in 
Florida and elsewhere have awarded 
incidental, consequential,!® and even 
punitive damages, in computer cases. 
Under U.C.C. §2-715(2) courts have 
awarded the following types of conse- 
quential damages: 

1) Equipment and software mainte- 
nance costs. Clements Auto Co. v. Service 
Bureau Corp., 298 F. Supp. 115 (D. 
Minn. 1969); Convoy Corp. v. Sperry 
Rand Corp., 601 F.2d 385 (9th Cir. 
1979). 

2) Increased cost of clerical personnel. 
Clements Auto Co., 298 F. Supp. 115 
(D. Minn. 1969); Convoy Corp., 601 F.2d 
385 (9th Cir. 1979); Dunn Appraisal v. 
Honeywell Information Systems, 687 F. 
2d 877 (6th Cir. 1982); Chatlos Systems, 
Inc. v. National Cash Register Corp., 
479 F. Supp. 738 (D.N.J. 1979); Stahl 
Management Corp. v Conceptions Un- 
limited, 554 F. Supp. 890 (S.D.N-Y. 
1983). 

3) Executives’ salaries for supervising 
the data processing system. Clements 
Auto Co., 298 F. Supp. 115 (D. Minn. 
1969); Chatlos Systems, Inc., 479 F. 
Supp. 738 (D.N.J. 1979). 

4) Increased cost of supplies. Cle- 
ments Auto Co., 298 F. Supp. 115 (D. 
Minn. 1969). 

5) Site preparation costs. Convoy 
Corp., 601 F.2d 385 (9th Cir. 1979); 
Chatlos Systems, Inc., 479 F. Supp. 738 
(D.N.J. 1979). 

6) The cost to finance the acquisition 
of the computer. Schatz Distributing v. 
Olivetti Corp., 647 P.2d 820 (Kan. App. 
1982; Burrus v. Itek Corp., 360 N.E. 2d 
1168 (Ill. App.3d 1977); Draft Systems 
Inc. v. Rimar Manufacturing, Inc., 524 
F. Supp. 1049 (E.D. Pa. 1981); Carl 
Beaseley Ford, Inc. v. Burroughs Corp., 
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361 F. Supp. 325, 334 (E.D. Pa. 1973). 

7) Lost Profits. National Papaya Com- 
pany v. Domain Industries, Inc., 592 
F.2d 813, 818 (5th Cir. 1979) (applying 
Florida law). 

8) Loss of customer goodwill and 
expenses incurred in trying to regain 
the goodwill. Consolidated Data Termi- 
nals v. Applied Digital Data Systems, 
708 F.2d 385, 392 (9th Cir. 1983). 

One case when consequential dam- 
ages were awarded to an aggrieved 
computer user was RRX Industries v. 
Lab-Con Inc., 772 F.2d 543 (9th Cir. 
1985). In that case, the court refused 
to enforce the vendor’s contractual limi- 
tation on consequential damages 
because the plaintiffs limited remedy 
of repairing the deficient system failed 
in its essential purpose. U.C.C. §2- 
719(2). 

In that case, the court concluded that 
“since the defendants were either un- 
willing or unable to provide a system 
as represented, or to fix the ‘bugs’ in the 
software, these limited remedies failed 
of their essential purpose.” Thus the 
“default of the seller [was] so total and 
fundamental that its consequential dam- 
ages limitation was expunged from the 
contract.” 

The court further noted that neither 
bad faith on the part of the vendor nor 
unconscionability is necessary to invali- 
date a disclaimer of consequential 
damages under U.C.C. §2-719(2). 
Rather, the provision “provides an inde- 
pendent limit when circumstances 
render a damage limitation clause op- 
pressive and invalid.” 

Other cases are in accord. In Compu- 
Med Systems v. Cincom Systems, 1 CCH 
Computer Cases 145,033 (S.D.N.Y. 
1984), for example, the court held that 
“when an exclusive remedy of repair or 
replacement fails in its essential pur- 
pose, all other damage limitations in 
the contract—including those relating 
to consequential damages—become in- 
operative.” (Emphasis added.) 

Another federal appeals court case is 
particularly instructive as to the award- 
ing of incidental and consequential 
damages, as well as punitive damages 
and attorneys’ fees. In Dunn Appraisal 
v. Honeywell Information Systems, 687 
F.2d 877 (6th Cir. 1982), an unsophisti- 
cated buyer entered into a contract with 
a large computer vendor in reliance 
upon the expertise and representations 
of the vendor’s agents and representa- 
tives. Finding that the project had 


become an “unmitigated disaster” and 
a “botched up mess,” the court awarded 
consequential damages to the plaintiff. 

The damages awarded included the 
cost of management time spent by one 
of the buyer’s executives. The court 
found that the vendor’s fraudulent mis- 
representations deprived the company 
of the value of the manager’s services, 
which would otherwise have been spent 
on more productive matters. The court 
also awarded consequential damages 
based on the cost of maintenance, sup- 
plies, leased equipment, and outside 
consultants’ and contractors’ fees in- 
curred as a result of the vendor’s fraud. 
Finally, the court awarded the user 
punitive damages and attorneys’ fees 
as a result of the vendor’s egregious 
conduct.!9 

Punitive damages (as well as lost 
profits) were also awarded in Glovato- 
rium, Inc. v. NCR Corp., 684 F. 2d 658 
(9th Cir. 1982). Finding that one of 
NCR’s computer systems was never 
designed to perform the type of func- 
tions for which it was sold, the court 
awarded the aggrieved buyer punitive 
damages that exceeded the compensa- 
tory damage award by more than nine 
times (for a total award exceeding $2 
million). The verdict was based on a 
jury’s finding of fraud on the part of 
NCR and was held sufficiently sup- 
ported even in the absence of malice, 
reprehensible or outrageous conduct or 
willful disregard in addition to the 
fraud.2° 


Conclusion 

As can be seen, there are two princi- 
pal theories of liability—breach of 
contract and fraud—that can be used 
by a dissatisfied computer user seeking 
redress against the vendor. Once liabil- 
ity is established, an array of damages 
can often be obtained to make the buyer 
whole.?! Thus, the buyer of a deficient 
computer system can seek and obtain 
legal redress against a computer vendor 
to compensate the buyer for the losses 
and inconvenience suffered in attempt- 
ing to use a malfunctioning computer 
system. 


1 For some advice on how to avoid buying 
or leasing a computer system that does not 
work properly, see Ellis, Contracting for 
Computer Equipment, Software and Serv- 
ices, 61 Fia. B J. 29-32 1987. See also D. 
Euuis, A Computer Law Primer Chs. 1-4 
(1986). 

2 Fia. Star. Ch. 672-680. 


3 Fra. Star. §672.608. The equivalent pro- 
vision for revocation of acceptance of leased 
goods is U.C.C.§2A-507, Fra. Star. §680.507. 

4Under Florida law, “cancellation and 
revocation of acceptance are intended to 
afford an aggrieved party the panoply of 
equitable remedies formerly available in a 
court of chancery in an action for rescission.” 
Pepper v. Kasual Kreations, Inc., 416 So.2d 
864, 865 (Fla. 3d D.C.A. 1982). 

5 Winterbotham v. Computer Corps., Inc., 
490 So.2d at 1283 (Fla. 5th D.C.A. 1986). 

6 For another case upholding an aggrieved 
computer buyer’s right of rescission for non- 
performance under a state rescission statute 
(not the U.C.C.), see International Software 
Solutions, Inc. v. Atlanta Pressure Treated 
Lumber Co., 2 CCH Computer Cases 46,302 
(Ga. App. 1990). 

7There is some authority in Florida, 
however, for the proposition that because the 
buyer received a benefit from using the 
system during the period he had it, albeit 
not as much as he had anticipated, there 
should be a setoff credited against any 
amount refunded or other damages awarded 
to buyer. See Tom Bush Volkswagen, Inc. v. 
Kuntz, 429 So.2d 398 (Fla. 1st D.C.A. 1983). 
Thus, the court could calculate a reasonable 
value for the use of the system, as measured 
by a rental fee for the hardware, license fee 
for the software or amortized value of the 
system, and apply it to reduce the amount 
of the buyer’s recovery. 

8 See Special Committee on Computers 
and the Law, “Tort Theories in Computer 
Litigation,’ 38 Record of the Assn. of the Bar 
of the City of New York 426 (1983); D. Exuis, 
supra n. 1, at Ch. 6. 

9 See, e.g., Berg v. General Motors Corp., 
87 Wash. 2d 584, 555 P.2d 818 (1976). 

10 The Florida Supreme Court has defined 
the term “professional” under the state pro- 
fessional malpractice statute of limitations, 
Fra. Stat. §95.11(4)(a), as a person with 
specialized knowledge and academic prepa- 
ration of at least four years of college in a 
field of study specifically related to his 
calling. Pierce v. AALL Insurance, Inc., 531 
So.2d 87 (Fla. 1987). Thus, a vendor with the 
requisite knowledge and training in a field 
such as computer engineering, science or 
marketing, data processing or other related 
course of study could conceivably be deemed 
a professional in Florida in a computer 
malpractice suit. 

11 Special Committee, supra n. 8, at 432- 
36. 

1215 U.S.C §1051 et seq. 

13 Colligan v. Activities Club of New York, 
Ltd., 442 F.2d 686 (2d Cir. 1971), cert. denied 
404 U.S. 1004 (1971). 

14 See Special Committee, supra n. 8, at 
433-36. 

15In Florida, the elements of a fraud 
action are: 1) A false statement concerning 
a specific material fact; 2) a showing that the 
representor knew, or should have known, 
that the representation was false; 3) an 
intention that the representation induce 
another to act on it; and 4) consequent injury 
to the party acting in justifiable reliance on 
the representation. Royal Typewriter Co. v. 
Xerographic Supplies Corp., 719 F.2d 1092, 
1103 (11th Cir. 1983); Albertson v. 
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Richardson-Merrill, Inc., 441 So. 2d 1146, 
1149-50 (Fla. 4th D.C.A. 1983). 

16 Puffing, i.e., sales talk which contains 
opinion rather than true representation of 
fact, such as a seller’s statement that a 
product is “particularly desirable” or the 
“best in town,” does not form the basis for 
actionable fraud or misrepresentation. Royal 
Typewriter Co. v. Xerographic Supplies Corp., 
719 F. 2d 1092, 1103-04 (11th Cir. 1983); 
Sierra Diesel Injection Service v. Burroughs 
Corp., 651 F. Supp. 1371, 1377 (D. Nev. 
1987); Cf. Carter Hawley Hale Stores, Inc. 
v. Conely, 372 So.2d 965, 969 (Fla 3d D.C.A. 
1979). 

17 Indeed, in Florida there must be a 
showing of intent by the seller to induce 
reliance by the buyer on the seller’s false 
statements. Typographical Service, Inc. v. 
Itek Corp., 721 F.2d 1317, 1320 (11th Cir. 
1983). Allegations of negligent misrepresen- 
tation normally are not sufficient. In such a 
case the court typically will limit relief to 
an action for breach of contract rather than 
allowing a separate cause of action in tort. 
See John Brown Automation, Inc. v. Nobles, 
537 So.2d 614, 617 (Fla. 2d D.C.A. 1989). 

18 However, courts will award punitive 
damages only where fraud has been shown, 
not on the basis of breach of contract, even 
if the breach is found to be gross or willful. 
In Florida and other states, a breach of 
contract will not support an award of puni- 
tive damages. John Brown Automation, Inc., 
537 So.2d 614, 617; Consolidated Data Termi- 
nals v. Applied Digital Data Systems, 708 
F.2d 385, 399 (9th Cir. 1983). 

19For further discussion of this case, see 
D. Euts, supra n. 1, at Ch. 7.2. 

20 Td. at Ch 7.1. 

21 For more on computer malfunction liti- 
gation strategy and cases, see generally C. 
Witson, CompuTeErR AND HicGH Tecu Litication, 
Chs. 4-10, 16 (1990); D. Extis, supra n. 1, at 
Chs. 5-8; Weikers, “Computer Malpractice” 
and Other Legal Problems Posed by Com- 
puter “Vaporware,’ 33 Vittanova L. Rev. 835 
(1988). 
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HEALTH LAW 


Burden Placed on Drug 
Manufacturers to Establish 
Exemption from Strict Liability for 
Prescription Products 


he Florida Second District 

Court of Appeal, in Adams 

v. G.D. Searle & Co., 576 

So.2d 728, (Fla. 2d DCA 
1991), adopted a risk/benefit analysis 
in determining the availability of Com- 
ment K of the Restatement (Second) of 
Torts §402A to a manufacturer of pre- 
scription drugs in a product liability 
action. This article examines the Adams 
court’s analysis of Comment K, Florida 
law prior to Adams, and how Adams 
compares with the approach taken by 
other courts in determining the scope 
and application of Comment K.! 


Restatement (Second) of 
Torts §402A Comment K 

The Restatement (Second) of Torts 
§402A provides that a seller of a defec- 
tive product is strictly liable to the user 
or consumer even though it has exer- 
cised all possible care in the preparation 
and sale of the product. Florida adopted 
§402A, including Comment K, in West 
v. Caterpillar Tractor Co., 336 So.2d 
80 (Fla. 1976). See Zanzuri v. G.D. 
Searle & Co., 748 F. Supp. 1511 (S.D. 
Fla. 1990). Comment K provides an 
exception to the strict liability imposed 
by §402A for unavoidably dangerous 
products. 


Comment K states in its entirety: 
k. Unavoidably unsafe products. There are 
some products which, in the present state of 
human knowledge, are quite incapable of 
being made safe for their intended and 
ordinary use. These are especially common 
in the field of drugs. An outstanding example 
is the vaccine for the Pasteur treatment of 
rabies, which not uncommonly leads to very 
serious and damaging consequences when it 
is injected. Since the disease itself invariably 
leads to a dreadful death, both the market- 
ing and the use of the vaccine are fully 
justified, notwithstanding the unavoidably 
high degree of risk which they involve. Such 
a product, properly prepared, and accompa- 
nied by proper directions and warning, is not 
defective, nor is it unreasonably dangerous. 


A manufacturer 
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The same is true of many other drugs, 
vaccines, and the like, many of which for 
this very reason cannot legally be sold except 
to physicians, or under the prescription of a 
physician. It is also true in particular of 
many new or experimental drugs as to 
which, because of lack of time and opportu- 
nity for sufficient medical experience, there 
can be no assurance of safety, or perhaps 
even the purity of ingredients, that such 
experience as there is justifies the marketing 
and use of the drug notwithstanding a 
medically recognizable risk. The seller of 
such products, again with the qualification 
that they are properly prepared and mar- 
keted, and proper warning is given, where 
the situation calls for it, is not to be held to 
strict liability for unfortunate consequences 
attending their use, merely because he has 
undertaken to supply the public with an 
apparently useful and desirable product, 
attended with a known but apparently rea- 
sonable risk. (Emphasis in original.) 


Although Comment K is susceptible 
to varying interpretations? and its lan- 
guage is, more often than not, merely 
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a paper tiger used to buttress an other- 
wise policy-based decision, it neverthe- 
less defines unavoidably unsafe products 
as products “which, in the present state 
of human knowledge, are quite incapa- 
ble of being made safe for their intended 
and ordinary use.” Comment K requires 
only that an unavoidably unsafe prod- 
uct be properly prepared and marketed 
and be accompanied by proper warning. 
In Adams, the court was called upon 
to determine the scope of Comment K 
to an intrauterine contraceptive device, 
Cu-7. Although the IUD is perhaps 
more accurately a medical device, the 
Adams court did not distinguish be- 
tween medical devices and prescription 
drugs, presumably because of the new 
drug status of certain TUD’s. See 21 
C.F.R. §310.502 (drugs for human use); 
compare 21 C.F.R. §801.427 (medical 
devices). In any event, the language of 
Comment K is not restricted to pre- 
scription drugs and courts have found 
Comment K to be equally applicable to 
medical devices, including the IUD.3 


The Adams Opinion 

Scott and Denise Adams brought a 
product liability action against G.D. 
Searle & Co., the manufacturer of an 
intrauterine contraceptive device, Cu-7, 
used by Denise Adams. Subsequent to 
insertion of the IUD, Denise Adams 
became pregnant and suffered a septic 
abortion. The Adamses alleged in four 
counts that the IUD was defective and 
that Searle was strictly liable for dam- 
ages. The four counts asserted were: 1) 
Defective design; 2) failure to ade- 
quately test; 3) inadequate product 
labeling; and 4) fraudulent misrepre- 
sentation. The trial court granted 
summary judgment in favor of Searle 
as to all counts. 

On review, the appellate court found 
the count for failure to test subsumed 


ag 


in the manufacturer’s duty to design a 
product with reasonable care and, thus, 
affirmed as to that count. The court 
reversed the trial court as to the other 
three counts. It held that, for the fraud 
and mislabeling counts, the Adamses 
produced evidence tending to show that 
there existed questions of fact preclud- 
ing summary judgment. 

As to the count in strict liability for 
design defects, the appellate court as- 
sumed that the trial court must have 
applied Comment K and concluded that 
Searle could not be held strictly liable 
as a matter of law. Although acknowl- 
edging that some courts have uniformly 
applied Comment K to all prescription 
drugs, the appellate court, in reversing 
summary judgment for Searle, con- 
cluded that uniform application of 
Comment K was inappropriate and 
instead adopted a case-by-case risk/ 
benefit analysis. 

The court first examined the lan- 
guage of Comment K (“some,” “many 
other drugs,” “especially common in the 
field of drugs,” etc.) and found that it 
was not intended to apply to all pre- 
scription drugs. Relying on the Pasteur 
rabies vaccine example of Comment K, 
the court also concluded that “the com- 
ment itself adopts a _ risk/benefit 
analysis.” In reading into Comment K 
a risk/benefit requirement, the court 
transformed the Pasteur example of an 
unavoidably unsafe product into a legal 
standard.5 

It is clear that nonprescription drugs 
such as aspirin, throat lozenges, anti- 
histamines, and the like do not pose 
such risks to the consumer as to require 
a learned intermediary and under the 
terms of Comment K “are [not] quite 
incapable of being made safe for their 
intended and ordinary use.”6 Neverthe- 
less, the court rejected the California 
Supreme Court’s reasoning in Brown 
v. Superior Court, 44 Cal. 3d 1049, 751 
P.2d 470 (1988) (Comment K is to be 
applied uniformly to all prescription 
drugs), that selective application of Com- 
ment K will discourage the development 
of improvements in prescription prod- 
ucts and instead determined that “a 
more selective application will encour- 
age, rather than discourage, improve- 
ments in prescription products.” 

The court found the Adamses’ allega- 
tions that Searle had known of the 
problems associated with the Cu-7 and 
had a safer alternative design, but 
nevertheless continued to market the 


Cu-7, to be additional support that 
selective application of Comment K 
would encourage improvement in pre- 
scription products. 

Although it seems axiomatic that the 
duty to adequately warn encompasses 
a duty to stay abreast of scientific and 
medical knowledge both as of the time 
of manufacture and distribution and 
subsequent thereto, the real question 
remains whether the product is, in the 
present state of human knowledge, in- 
capable of being made safe for its 
intended and ordinary use and whether 
it was properly prepared and accompa- 
nied by proper directions and warnings. 
If so, the product is not defective, nor 
is it unreasonably dangerous. 

The court also rejected the reasoning 

of other courts, such as Leibowitz v. 
Ortho Pharmaceutical Corp., 224 Pa. 
Super. 418, 307 A.2d 449 (1973), which 
have relied on a manufacturer’s compli- 
ance with federal Food and Drug 
Administration regulations to support 
blanket application of Comment K: 
[I]t seems likely to us that a drug manufac- 
turer is in a better position to monitor the 
current state of knowledge and technology, 
as applied to its products, than is the FDA. 
We hesitate to hold that a manufacturer is 
excused from making changes it knows will 
improve its product merely because an older, 
more dangerous version received FDA ap- 
proval.’ 

The FDA requires prescription drug 
manufacturers to conduct extensive pre- 
market testing and to submit warning 
labels for approval. See, e.g., 21 C.F.R. 
310.502 (labeling requirements for new 
drug IUD’s); see generally 21 C.F.R. 
201.50 (labeling requirements for pre- 
scription drugs). The protection to 
consumers of prescription drugs afforded 
by FDA scrutiny is greater than that 
for consumers of other products.’ Thus, 
despite one court’s suggestion that FDA 
approval of a drug product as safe and 
effective is evidence that the drug prod- 
uct is not unavoidably unsafe and 
therefore outside of the scope of Com- 
ment K,° it remains that one of the 
principal reasons that prescription drugs 
are available only by prescription is 
that their use is not completely safe.!° 

One must assume that the federal 
government would not require testing 
and premarketing approval if there 
were no potential risks associated with 
the use of a product. It must also be 
assumed that the government would 
not provide approval to market a prod- 
uct if these risks were not accompanied 


by proper warnings and, further, would 
not allow the consumer to be exposed 
to those risks without an attendant 
benefit. The Adams court nevertheless 
rejected administrative guidelines which 
establish minimum safeguards in regu- 
lating prescription products and instead 
invites the judge or jury to supplant 
relevant governmental standards with 
their own. 

Thus, the court held that the exemp- 
tion from strict liability afforded by 
Comment K is to be determined on a 
case-by-case basis and only after the 
seller establishes that the product’s 
benefits outweigh its known risks. 


A Departure from Florida Law 

The risk/benefit analysis adopted in 
Adams is inconsistent with dicta in 
McLeod v. W.S. Merrell Co., Div. of 
Richardson-Merrell, 174 So.2d 736 (Fla. 
1965), in which the Florida Supreme 
Court suggested that a blanket applica- 
tion of Comment K to prescription drugs 
should apply. In McLeod, the court 
reviewed the dismissal of an action 
against two retail druggists for injuries 
allegedly caused by use of “Mer/29,.” a 
drug intended as a remedial control of 
cholesterol. After recasting the peti- 
tioner’s warranty claims as seeking 
application of what was then still an 
evolving concept of strict liability, the 
McLeod court cited to Comment K" and 
concluded that products such as Mer/29 
are “exempted from the American Law 
Institute’s strict liability rule” as being 
unavoidably unsafe. The court’s only 
references to the drug were that it 
posed a grave risk of harm, that it was 
intended as a remedial control of choles- 
terol, and that it was available only 
through the presentment of a doctor’s 
prescription. These factors led the court 
to conclude that the “situations typified 
by the instant record are . . . excepted 
from . . . strict liability. . ..” 

There have been only a handful of 
Florida cases since McLeod which have 
construed Comment K,!? and only one 
has attempted to explain its rationale. 
See Community Blood Bank, Inc. v. 
Russell, 196 So.2d 115 (Fla. 1967), 
Roberts, J., dissenting. Russell involved 
the sale of allegedly adulterated blood 
by a blood bank. The majority, in 
avoiding any substantive analysis of 
Comment K, found that any discussion 
of what might constitute a sufficient 
defense (such as Comment K) was 
premature and held that the lower 
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court’s discussion of such a defense (i.e., 
that the serum hepatitis was not detect- 
able) was surplus and to be expunged. 
The dissent, however, opined that a 
blood bank should be held accountable 
for selling an adulterated product. In 
distinguishing the facts of Russell from 
McLeod, Justice Roberts wrote: 

There is a clear distinction between a prod- 
uct which is not adulterated—one which 
meets all standards established for a par- 
ticular product but which is attended with 
a known risk to the consumer—and a prod- 
uct which is, in fact, adulterated and 
defective—that is, which does not meet the 
standards established for this particular 
product—and which would because of such 
unknown and undetectable defect, produce 
a harmful effect upon any consumer thereof. 
The product in the McLeod case was in the 
former category... .13 

The other Florida courts which have 
discussed Comment K have only en- 
gaged in limited analyses. For example, 
in Buckner v. Allergan Pharmaceuti- 
cals, Inc. 400 So.2d 820 (Fla. 5th DCA 
1981), the Fifth District Court of Appeal 
tacitly approved Terhune v. A.H. Robins 
Co., 90 Wash. 2d 9, 577 P.2d 975 
(1978), which had adopted blanket ap- 
plication of Comment K to prescription 
drugs. Although Buckner involved ade- 
quacy of warning issues, the court’s 
recitation of Comment K and citation 
to Terhune suggest that the Fifth DCA, 
if confronted with the issue, would 
reject the Adams risk/benefit analysis. 
The remaining Florida cases which 
discuss Comment K do not contain a 
substantive analysis of its application 
or scope. 

Federal courts construing Florida law 
have developed an analysis which re- 
quires a preliminary “mini trial” during 
which the defendant must satisfy the 
three requirements of Comment K be- 
fore claiming an exemption. For 
example, in Zanzuri v. G.D. Searle & 
Co., 748 F.Supp. 1511(S.D. Fla. 1990), 
the district court interpreted McLeod 
as requiring a court to determine in- 
itially that the product was incapable 
of being made safe, was properly pre- 
pared, and was marketed and accompa- 
nied by a proper warning before the 
Comment K exemption would be avail- 
able. A similar analysis was undertaken 
in Amore v. G.D. Searle & Co., Inc., 748 
F. Supp. 845, 854 (S.D. Fla. 1990).14 

Although the federal courts have not 
gone so far as to require a full-blown 
risk/benefit analysis, the requirements 
of Zanzuri and Amore are not only 
inconsistent with the inference to be 


drawn from McLeod—that Comment K 
provides a blanket exemption for pre- 
scription drugs—but also improperly 
shift the burden to the manufacturer 
to establish Comment K’s application. 
They also create the possibility of con- 
flicting conclusions by judge and jury.!5 
The underpinning of the mini-trial re- 
quired by Zanzuri and Amore appears 
premised upon the assumption, albeit 
requiring confirmation by the court, 
that prescription drugs, as well as other 
prescription products, have medical bene- 
fits and attendant risks, are supplied 
only to physicians, not to the general 
public, and are prescribed or inserted 
only with medical expertise.'® 


National Trends 

Nationally, there are primarily two 
approaches utilized by courts in deter- 
mining the applicability of Comment K 
to prescription drugs. The first ap- 
proach, represented by Brown, most 
recently by the Utah Supreme Court 
in Grundberg v. Upjohn Co., Utah S. 
Ct., No. 900573, 5/14/91, and inferen- 
tially by McLeod, is that Comment K 
provides a blanket exemption for pre- 
scription drugs. This approach rejects 
the case-by-case risk/benefit analysis 
for primarily three reasons: The unique 
nature and value of prescription drugs; 
the difficulty in utilizing the courtroom 
as a forum to review a drug’s design; 
and public policy considerations. The 
second approach, represented by Adams 
and Toner v. Lederle Laboratories, 732 
P.2d 297 (1987), rejects the broad inter- 
pretation of Comment K of Brown and 
its progeny and instead adopts the 
case-by-case risk/benefit analysis.!7 This 
approach interprets Comment K as 
requiring a risk/benefit analysis and 
does not find FDA compliance and 
agency approval dispositive or even 
persuasive.'8 Other courts, although 
not fully adopting the risk/benefit analy- 
sis, require a preliminary court deter- 
mination that the product is incapable 
of being made safe, that it was properly 
prepared and marketed, and that it was 
accompanied by a proper warning.!9 


Conclusion 

Unfortunately, perhaps because of 
the unclear language of Comment K, 
courts have demonstrated an inability 
to agree upon the interpretation of 
Comment K’s requisites. What is needed 
is a uniform standard to provide guid- 
ance to courts and litigants alike. Ab- 
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sent such a uniform standard, the 
results will continue to be inconsistent 
and result in forum shopping, the bur- 
dening of court dockets, and unnecessary 
legal expenses. 

It is unlikely that a case-by-case 
analysis will provide incentive to manu- 
facturers to develop new and better 
products. A manufacturer should not 
have continually to venture into un- 
charted waters or act as an insurer 
whenever it develops and markets a 
new product, especially when the legal 
standard by which its conduct is to be 
judged is subject to constant change 
and uncertainty. A blanket exemption 
for prescription products would not leave 
the consumer without redress. If the 
product is not marketed or prepared 
properly or is accompanied by an im- 
proper warning, the exemption would 
not apply and strict liability would be 
available to the consumer. Similarly, if 
the product was negligently manufac- 
tured or designed, the consumer would 
be able to state a claim in negligence. 
Liability may also be found, of course, 
if a manufacturer fraudulently secured 
FDA approval or was deceptive in its 
trade practices. 


1 The approach taken by other courts 
which have addressed the application of 
Comment K can be separated into two 
general categories represented by Brown v. 
Superior Court, 44 Cal. 3d 1049, 751 P.2d 
470 (1988) (Comment K is to be applied 
uniformly to all prescription drugs); and 
Toner v. Lederle Laboratories, 112 Idaho 
328, 732 P.2d 297 (1987) (rejecting blanket 
application and instead adopting case-by- 
case analysis). 

2 The court in Brown found the language 
of Comment K to be inconclusive as to 
whether all prescription drugs or only those 
which are unavoidably dangerous should be 
granted blanket immunity from strict liabil- 
ity. Despite this ambiguity, the Brown court 
nevertheless held that Comment K is to be 
applied to all prescription drugs. Brown, 751 
P.2d at 482, n. 11. 

3 See e.g., Brooks v. Medtronic, Inc., 750 
F.2d 1227 (4th Cir. 1984) (pacemaker); Ter- 
hune v. A. H. Robins, 577 P.2d 975 (Wash. 
1978) (Dalkon Shield); cf., Phelps v. Sher- 
wood Medical Indus., 836 F.2d 296 (4th Cir. 
1987) (heart catheter). 

4 Surprisingly, the majority opinion does 
not discuss the learned intermediary doc- 
trine which, because the treating physician 
had independent knowledge of the risks 
leading to the injury claimed, would have led 
to the conclusion that the inadequacy of the 
warning, if any, could not have been the 
proximate cause of the injury. Adams v. 
G.D. Searle & Co., 576 So.2d 728 at 736 (Fla. 
2d D.C.A. 1991), Parker, J. dissenting. 


i 
4 
q 
a 
a 


5 Brown and other courts have adequately 
speculated on the conclusions to be drawn 
from a 1961 discussion at the annual Ameri- 
can Law Institute meeting concerning a 
proposal to specifically exempt prescription 
drugs from strict liability. Some courts use 
the failure of the ALI to pass this proposal 
as evidence of an intent that Comment K 
should not include all prescription drugs. 
Dean Prosser, however, who opposed the 
proposal, also proposed an exemption broader 
than simply exempting prescription drugs. 
See Brown, 751 P.2d at 475, n.2. Dean 
Prosser believed that Comment K adequately 
dealt with drugs which were adequately 
tested and approved by the FDA but which 
have dangerous side effects. Discussion of 
the Restatement of the Law of Torts, 41 ALI 
Proc. 349, 359 (1964). 

6 See, e.g., McLeod v. M.S. Merrell Co., 
Division of Richmond-Merrell, 174 So.2d 
736, 738-39 (Fla. 1965) (emphasizing avail- 
ability of product only through the 
presentment of doctor’s prescription). 
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7 Adams, 576 So.2d at 733. 

8 Brown, 751 P.2d at 483, n.12. 

9 Hill v. Searle Laboratories, 884 F.2d 
1064, 1068 (8th Cir. 1989). 

10 McKee v. Moore, 648 P.2d 21, 23-24 
(Okla. 1982). 

11 Although the reference to Comment K 
was not necessary to its decision, the McLeod 
court settled on relatively objective criteria 
in determining the liability of the druggist 
and noted that the rights of the consumer 
can properly be protected by a negligence 
standard. McLeod, 174 So.2d at 739. 

12 Rostocki v. Southwest Florida Blood 
Bank, Inc., 276 So.2d 475, 12 U.C.C. Rep. 
Serv. 245 (Fla. 1973); Russell v. Community 
Blood Bank, 185 So.2d 749 (Fla. 2d D.C.A. 
1966), rev'd on other grounds, 195 So.2d 115 
(1967); Adams, 576 So.2d 728; Brock v. G.D. 
Searle & Co., 530 So.2d 428 (Fla. 1st D.C.A. 
1988); Buckner v. Allergan Pharmaceuticals, 
Inc., 400 So.2d 820 (Fla. 5th D.C.A. 1981); 
and E.R. Squibb & Sons, Inc. v. Jordan, 245 
So.2d 17, 10 U.C.C. Rep. Serv. 982 (Fla. 1st 
D.C.A. 1971). 

13 Russell, 196 So.2d 115, at 120 (emphasis 
in original). 

14 But see Holliday Adams v. G.D. Searle 
& Co., Case No. 87-6600-CIV-MARCUS (S.D. 
Fla. Apr. 29, 1989) slip op. (court interpreted 
Comment K as applying to all prescription 
products if manufacturer provided adequate 
warning to the medical community). 

15 See Brown, 751 P.2d at 482. 

16 See Holliday Adams, Case No. 87-6600- 
CIV-MARCUS (S.D. Fla. Apr. 29, 1989) slip 
op. 
17 E.g., Castrignand v. E.R. Squibb & 
Sons, Inc. 546 A.2d 774 (R. I. 1988). Some 
courts have even required an exceptional 
showing of benefits to be derived before 
Comment K becomes available. See Singer 
v. Sterling Drug, Inc., 461 F.2d 288 (7th 
Cir.), cert. denied, 409 U.S. 878 (1972) (prod- 
uct must have exceptionally high utility to 
society); Collins v. Eli Lilly & Co., 116 Wis. 
2d 166, 342 N.W. 2d 37, 52 (1984) (exemp- 
tion requires showing of “exigent circum- 
stances” making it necessary to place drug 
on market without adequate testing.). 

18 Compare Leibowitz v. Ortho Pharma- 
ceutical Corp., 224 Pa. Super. 418, 307 A.2d 
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cleared periodicals in a wide range of sub- 
jects. You can place your orders elec- 
tronically, as well as by phone, mail, and 
telefacsimile. For more information, please 
complete and mail this coupon to UMI Arti- 
cle Clearinghouse, 300 North Zeeb Road, 
Box 11, Ann Arbor, Mi 48106 USA. Or call 
toll-free for an immediate response: 
800-521-0600. From Alaska and Michigan 
call collect 313-761-4700. From Canada, 
call toll-free 800-343-5299. 
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449 (1973); and Collins v. Ortho Pharmaceu- | “© “!e2ringhouse. 
tical Corp., 195 Cal. App. 3d 1539, 231 Cal. 

Rptr. 391 (1986), with Adams, 576 So.2d 

728. Those courts which deem FDA compli- Sidi 

ance unpersuasive generally find that a 

failure to comply with a specific regulation Title 

shall be considered proof of negligence per se. Company/institution 
Orthopedic Equip., Co. v. Eutsler, 276 F.2d Aiba 

455, 461 (4th Cir. 1960); Griffin v. United i ; 
States, 351 F. Supp. 10 (E.D. Pa. 1972), | City/State/Zip. 
modified, 506 F.2d 1059 (3d Cir. 1974). Telephone ( ) 


Conversely, at least one court has noted that 
Comment K is not premised upon FDA 
testing and approval; rather, the principles 
have their basis in the character of the 
medical profession and the relationship which 
exists between the manufacturer, the physi- 
cian, and the patient. Terhune, 577 P.2d at 
579. Like McLeod, Terhune finds important 
the decision of the informed physician. 

19 See, e.g., Zanzuri v. G.D. Searle & Co., 
748 F. Supp. 1516 and Amore v. G.D. Searle 
& Co., Inc., 728 F. Supp. at 854. 
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The Nation’s Love-Hate Relationship 


“What is the difference between a 
dead skunk and a dead lawyer in the 
middle of the road? There are skid 
marks in front of the skunk.” 

So goes the opening volley in a re- 
cently published little book entitled 
Skid Marks — Common Jokes About 
Lawyers. The balance of the book is no 
more flattering to the legal community. 
That a book devoted entirely to har- 
pooning the legal profession is enjoying 
some popularity is no surprise. Observ- 
ers of public opinion have told us for 
years that lawyers are generally held 
in low regard. 

Yet, at the same time, the same 
public is making more and more use of 
legal services than ever before. Nation- 
wide, there were 220,000 lawyers in 
1950 and the number will reach nearly 
a million by the end of this decade. 
That growing demand for legal services 
signals a growing dependency on — 
even if not affection for — lawyers. 

It is a love-hate relationship that 
lends itself to the notion that “you can’t 
live with them, but you can’t live with- 
out them.” However, the irony of 
Americans turning more often to the 
lawyers they love to hate underscores 
the unusual role attorneys play in soci- 
ety today — a role that is reflective of 
the world in which we live. And a role 
that on the one hand is needed and 
wanted but on the other hand is dis- 
liked and criticized. Perhaps that 
dichotomy results because it is a role 
that mirrors both the best and the 
worst in today’s world. 

There are three factors that serve to 
foster the continuation of that role for 
the legal profession as we approach the 
21st century: 

First, lawyers — both in the private 
and public sectors — function to ad- 
vance the interests of their clients. 

Second, the private practice of law 


With Lawyers 


To the extent that 
society has a beef 
with lawyers, it 
probably means it 
has a beef with itself 
— for lawyers 
merely do the 
bidding of their 
clients 


by Michael J. Cacace 


(and to a lesser degree the practice of 
law in the public sector) operates, by 
necessity, more like a business. 

Finally, despite idealistic notions to 
the contrary, the art of lawyering is 
practiced by mere mortals. 

A closer analysis of these three fac- 
tors may shed some light on the role 
played by attorneys and the underlying 
reasons for the general reaction to that 
role. 

The business of lewyering in both the 
private and public sector is to serve a 
client as technician, counselor, and as 
advocate. After all, the lawyer serves 
simply as an instrument to advance the 
interests of a client. As technician and 
counselor, the attorney serves as a 
guide through the tangled web of rules, 
regulations, ordinances, statutes, and 
court precedents that society has 
deemed necessary to protect its collec- 
tive self. As advocate, the barrister 
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argues one side of a dispute in a system 
built upon the proposition that if all 
positions are presented aggressively and 
artfully, the truth and correct answer 
will eventually emerge. 

However, the system, though the best 

so far devised, is not perfect; and justice 
is not always done. Yet, as the world 
grows more complicated, as new prob- 
lems, ideas and technology emerge, the 
role of the lawyer will become even 
more prominent. As society seeks to 
protect itself with new laws, the de- 
mand for legal talent will continue to 
grow. 
So then, to the extent that lawyers 
play a prominent role in the system, 
when a client uses the system to ad- 
vance interests that the larger 
community deems inappropriate, the 
lawyer is often the lightning rod for the 
collective animus that results. Lawyers, 
for example, played a large role in the 
excessive greed that marked Wall Street 
during the 1980’s — serving as techni- 
cians, counselors and advocates for 
mergers, takeovers, and leveraged 
buyouts that, in the end, served more 
to feather the nests of a few captains 
of industry with obnoxiously large fees 
rather than advance any reasonable 
business purpose. It is easy to blame 
the lawyers; but they merely served 
their clients, albeit the barbarians at 
the gate. 

Likewise, when the criminal is set 
free on a “technicality,” when the rules 
are used (or abused) to take advantage 
of a “loophole,” when the system pro- 
duces a result deemed “unfair.” the 
cynical — or wise, depending on your 
point of view — observer blames the 
lawyers. No wonder there were no skid 
marks in front of the lawyer. 

Yet, the lawyers are also the instru- 
mentalities people turn to when their 
rights need protection or have been 
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violated or threatened, and the results 
more often than not serve the greater 
public good. Whether it is the rights of 
a free press, a wrongly convicted pris- 
oner, a business abused by excessive 
government, or the homeless, attorneys 
have championed their causes. 

And recognizing that sophisticated 
rules are necessary in this complex 
world, only the foolhardy avoid seeking 
legal advice. Whether to protect an 
estate by crafting a will, to safeguard 
an investment by carefully reviewing 
documents, or to argue a position before 
a court or administrative agency, the 
lawyering skills of the attorney will 
continue to be sought. 

Hence, to the extent that society has 
a beef with lawyers, it probably means 
it has a beef with itself — for lawyers 
merely do the bidding of their clients 
in a system that, while attempting to 
protect the masses, sometimes rewards 
the few and the undeserving. 

The second factor in this analysis 
recognizes that the business of lawyer- 
ing is, after all, a business. Like all 
other businesses, it is subject to exter- 
nal forces many times outside its control. 
Rapid and complex changes in a variety 
of legal fields — running the gamut of 
matrimonial, tax, copyright, estate, 
health care, environmental, and immi- 
gration law — make it virtually 
impossible for anyone to be thoroughly 
competent in even several areas. Cou- 
ple that with new and emerging legal 
issues such as the right to die, computer 
theft, genetic engineering, and a host 
of thorny legal problems that a new and 
devastating disease like AIDS produces, 
and it is no wonder that the days of the 
general practitioner are numbered, if 
not over. 


As specialization has emerged, so, 
too, has marketing helped by several 
court cases that overturned rules 
against lawyer advertising. As competi- 
tion increases with more and more 
lawyers serving in specialized areas, 
marketing is becoming more common. 

Rapidly changing technology is also 
impacting the way law is practiced. The 
use of computers has, like with most 
other businesses, revolutionized the law 
business. Research is now done over a 
modem; thousands of exhibits for trial 
can be cataloged in a laptop; and docu- 
ments can be altered and generated on 
a moment’s notice. 

Now most lawyers must address the 
rising cost of maintaining state-of-the- 
art capital equipment and marketing. 
This, too, militates in favor of larger 
firms and fewer solo practitioners, so 
that these new expenses can be spread 
among more individuals. It also results 
in higher fees charged to the client or 
less income to the lawyer. 

Because of the increased specializa- 
tion, competition, and capital burden, 
lawyers and firms tend to be much 
more sensitive to the economy. One 
need only trace the rise and fall of 
Finley, Kumble, which quickly grew to 
be the largest U.S. law firm in the 
mid-1980’s and then exploded into in- 
solvency and bankruptcy by the late 
1980’s, to see just how sensitive that 
relationship is. The practice of law, 
more than ever, requires the same 
business acumen of any other business. 

In the final analysis, however, the 
law is practiced by human beings — 
subject to the same pressures, prob- 
lems, and emotions of nonlawyers. Make 
no mistake about it, lawyers should be 
and for the most part are held to a high 


standard both in terms of competence 
and ethics. There are many good and 
competent lawyers. There are a few 
—as with any profession — who are 
not. Those instances — as with most 
news — are likely to get the attention. 
The organized bar is and should con- 
tinue implementing better ways to 
protect the public from abuses by law- 
yers. New programs are being developed 
to assist lawyers with substance abuse 
and emotional problems, and sanctions 
for lawyer misconduct are becoming 
more severe. 

Hence, there are many factors that join 
forces to create the image and reality 
of the lawyer in the 1990's. It is an 
image and role that is changing, but 
remains the same. It is a role that 
provides more than a storyline for L.A. 
Law. Rather, it is a role that reflects 
what the larger community is about; 
where its concerns are; how it priori- 
tizes its values. It is a business and an 
art; it is an art practiced by human 
beings. Because of those three factors, 
the image of lawyers is not likely to 
change anytime soon. Small wonder 
then that the editor of Skid Marks is 
now soliciting new jokes for Son of Skid 
Marks. 0 


Michael J. Cacace, a founding part- 
ner in the Stamford, Conn., law firm 
of D’Andrea & Cacace, wrote this 
article for The Stamford Advocate. 
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221 North LaSalle Street, Suite 463 
Chicago, Illinois 60601 


BOAT ACCIDENTS 


Iam a US. Coast Guard Licensed 
Captain (Ocean Operator’s Li- 

y | cense). I am also a trial lawyer 
licensed to practice in Illinois. I 
have substantial trial experience which is an invalu- 
able asset in comprehending the issues in your boating 
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NATIONAL BOATING SAFETY CONSULTANTS, INC. 


ATTENTION: CAPT. MICHAEL FISHER 


accident case. Available for consultation, expert testi- 
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National Directory of Criminal 
Lawyers, Third Edition 

Barry Tarlow, Editor 

Reviewed by James M. Russ 

With increasing frequency, both Flor- 
ida civil and criminal lawyers are called 
upon by a client, friend, or relative for 
a referral to a highly competent crimi- 
nal defense lawyer, defined as “a 
vigorous advocate committed to the 
defense of individual rights and liber- 
ties.” Often, the criminal problem is 
very serious and the need for legal 
services is immediate. Where does this 
lawyer turn for an objective, reliable, 
and authoritative listing of highly com- 
petent criminal defense lawyers? 

The recently published third edition 
of the National Directory of Criminal 
Lawyers lists 770 lawyers nationwide, 
including 35 Florida lawyers, deter- 
mined by their professional peers to be 
highly competent criminal defense law- 
yers who are today actively engaged in 
the practice of criminal law. As a fur- 
ther assistance to the inquiring lawyer 
in matching the legal problem with the 
appropriate professional problem solver, 
these 770 listed criminal defense law- 
yers are divided into two categories, 
based upon years of practice and scope 
of professional experience. The National 
Directory is different from Martindale- 
Hubbell because these professional evalu- 
ations are done by only criminal defense 
lawyers. The National Directory is dif- 
ferent from The Best Lawyers in America 
because it is the result of repeated 
written surveys and contains biographi- 
cal back-up information. 

The 1991 third edition of the National 
Directory (previous editions—1979, 
1983) is the refined product of repeated 
polling and surveying over a 14-year 
period among the most respected mem- 
bers of the national criminal defense 
bar, state-by-state. The stated criterion 
is “would you retain this attorney if 
someone close to you were involved in 
a serious criminal problem?” The names 
which resulted from these initial 
pollings, numbering in the thousands, 
were further evaluated by this profes- 
sional peer group by category. This 
evaluation, utilizing a 10-point Likert 
Scale, focused on the lawyer’s present 


ability to deliver highly competent legal 
services and not simply his or her 
general professional reputation in the 
community. The written results of these 
evaluations were compiled on a state-by- 
state basis, and the median and mean 
rank for each lawyer computed. The 
ultimate selections were made from 
these multiple sources of information 
and evaluations. 

The referring lawyer will find in the 
National Directory the names and ad- 
dresses of highly competent criminal 
defense lawyers listed by state, city, 
and category of experience. The refer- 
ring lawyer also will find a comprehen- 
sive and accurate professional biography 
for each listed lawyer. In this age of 
professional malpractice, the referring 
lawyer—utilizing the National Direc- 
tory—can make an informed referral 
with confidence and assurance. The 
National Directory merits a slot in the 
law library of every law firm, every bar 
association, and every courthouse. 

The National Directory (330 pages) 
is available from the National Directory 
of Criminal Lawyers, 9119 Sunset Boule- 
vard, Los Angeles, California 90069 at 
the cost of $67, plus $2 shipping and 
handling per book, with a refund of 
purchase price if returned within 30 
days. 


James M. Russ is a Florida Bar 
board-certified criminal trial and 
criminal appellate lawyer, practicing 
in Orlando. 


The Florida State Constitution 
by Taibot D’Alemberte 

Greenwood Press has just added to 
its series on state constitutions Talbot 
“Sandy” D’Alemberte’s The Florida State 
Constitution: A Reference Guide. The 
fifth book in the series, D’Alemberte’s 
204-page fully indexed treatise covers 
the history of the state constitution, 
and offers detailed, section-by-section 
analysis of the constitution’s text, as 
well as major case law affecting its 
interpretation. 

The Florida State Constitution: A 
Reference Guide is available for $49.50 
from Greenwood Press, 88 Post Rd., W., 
Box 5007, Westport, CT 06881, tele- 
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phone (203) 226-3571. 


Opening Arguments— 

A Young Lawyer’s First Case: 
United States v. Oliver North 
by Jeffrey Toobin 

Reviewed by Ellen B. Gwynn 

After graduating from Harvard Law 
School in 1987 and clerking briefly, 
Jeffrey Toobin jumped at the opportu- 
nity to work in the Office of the 
Independent Counsel, thinking himself 
about to enter a drama akin to that of 
Watergate. As a child, he had followed 
the Watergate proceedings in the media 
and admired the lawyers of the special 
prosecutor’s staff who “appeared on my 
television lugging big briefcases up the 
steps to Washington’s federal court- 
house, and emerged to take credit for 
one triumph after another. .. . To my 
eyes, it looked less a job than a cru- 
sade.” By the end of his stint with the 
OIC, a chastened Toobin is skeptical 
that any young Americans watched him 
and his colleagues with the same fasci- 
nation and envy. 

Toobin’s job was to supply research 
and briefs to the more senior lawyers 
during the investigation, the pretrial 
maneuverings, and the trial of Oliver 
North. He describes frustratingly un- 
successful efforts by OIC to find hard 
evidence of actual criminal conduct, 
with the result that the OIC ultimately 
charged the defendants with far fewer 
offenses than most members of OIC 
believed they had committed. Critics 
contend that the OIC abused its author- 
ity by suspecting a grand criminal 
scheme where there were only policy 
disputes and errors in judgment. Toobin 
appears to have come away from his 
experience believing that the impro- 
prieties were more unethical than 
criminal. 

This is an entertaining account of 
Toobin’s introduction to the world of 
lawyering in what started as a glamor- 
ous prosecution but ultimately fell far 
short of its goals. However, because he 
translates the legal issues for a lay 
audience, I was sometimes frustrated 
by Toobin’s synopses of what probably 
were complex and highly interesting 
arguments. Nevertheless, Opening Ar- 
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guments is most compelling when the 
trial of Col. North gets underway, par- 
ticularly when Toobin describes the 
participants in this battle: for example, 
Judge Gesell, who presided and kept 
tight control over the proceedings; 
North’s lawyers, Barry Simon and Bren- 
dan Sullivan—the former a peripatetic 
and sometimes blustering advocate who 
handled the legal arguments and dis- 
covery, the latter a calm yet feisty man 
who primarily handled the trial (When 
questioned about this arrangement by 
the judge, Sullivan pointed to the jury 
and said, “I only work when they do.”); 
and John Keker, a criminal defense 
lawyer from San Francisco and chief 
prosecutor of Col. North—both ex- 
Marines and Vietnam veterans. The 
momentum of the book builds toward 
Keker’s four-day cross-examination of 
North in which Keker effectively ex- 
posed a number of holes in North’s 
testimony. 

I found Toobin’s “gee-whiz” perspec- 
tive somewhat tiresome, although I 
presume he was being honest, as a 
recent graduate in a heady environ- 
ment. At the same time, I appreciated 
his explanations of prosecutorial and 
criminal defense strategies, with which 
I am unfamiliar. I also found interest- 
ing Toobin’s accounts of the drastic 
ways in which the OIC lawyers tried 
to insulate themselves from exposure 
to the defendants’ Congressional testi- 
mony. In fact, the D.C. Circuit has 
vacated three of North’s four convic- 
tions, stating that Judge Gesell took 
insufficient steps to ensure that wit- 
nesses, not just OIC lawyers, had not 
relied on immunized testimony. If you’re 
looking for a breezy account of the inner 
workings of the OIC rather than in- 
depth analysis of the Iran-contra affair, 
you should find this book enjoyable. 

Opening Arguments—A Young Law- 
yer’s First Case: United States v. Oliver 
North, by Jeffrey Toobin, published by 
Viking Press, 375 Hudson St., New 
York, NY 10014 for $22.95. 355 pages. 
1991. 


Ellen B. Gwynn is a law clerk to 
Judge Richard Ervin III of the First 
District Court of Appeal, Tallahassee. 


Florida Caregivers Handbook 
The Florida Caregivers Handbook: 

An Essential Resource Guide for 

Caregivers and Their Older Loved Ones 


is now available from HealthTrac Books 
in Tallahassee. 

The Handbook offers information for 
anyone who is providing care for an 
older loved one or who is anticipating 
a caregiving situation. Written by health 
and elder care specialists, the book is 
personal and practical in its approach. 

The Handbook demystifies state and 
federal agencies and programs and pro- 
vides helpful hints on navigating the 
health and elder care systems and 
making sense of red tape and paper- 
work. Chapters address the legal and 
ethical aspects of caregiving, medica- 
tion management, financial planning, 
communication with the sensory im- 
paired, grief and grieving, dementia, 
and the nursing home decision. 

Also included are chapters on the 
Medicare and Medicaid programs and 
the Department of Health and Rehabili- 
tative Services, and a directory of 
services and support organizations for 
the caregiver. Some of the authors are 
Tallahassee attorney Tann Hunt, Marie 
E. Cowart, director of Florida State 
University’s Institute on Aging, and 
Margaret Lynn Duggar, former assis- 
tant secretary of HRS Aging and Adult 
Services. 

Gov. Lawton Chiles writes in the 
foreword: “The Florida Caregivers Hand- 
book is part of the growing recognition 
of the role of family and friends in care 
for older loved ones.” 

For additional information, contact 
Creston Nelson-Morrill at HealthTrac 
Books, P.O. Box 13599, Tallahassee, 
FL 32317 or (904) 222-8180/(800) 533- 
5259. Cover price: $12.95; bulk pur- 
chase discount schedule available upon 
request. 


Lesko’s Info-Power 
by Matthew Lesko 

Lesko’s Info-Power is a listing of 
government agencies which give away 
information, usually free of cost, to 
anyone who inquires. Through these 
agencies, advice on subjects such as 
“Selling to the Government” and “Inter- 
national Relations and Defense” is 
available from experts who will send 
you accurate, current reports. Updated 
every month or two, this book is cross- 
indexed and referenced so that it is easy 
to find information on any topic of 
interest. 

Matthew Lesko discovered, when he 
worked as an information broker, that 
there is a wealth of information avail- 


able to the public through government 
agencies. Since publishing his best- 
selling books “Getting Yours: A Com- 
plete Guide to Government Money” and 
“Information USA,” he has founded 
USA Inc., a desktop publishing outfit 
with corporate research clients. 

Of special interest to attorneys would 
be the “Law and Social Justice” section 
of Lesko’s book, which covers areas 
including “Arson, Burglary and Other 
Crime Trends,” “DNA Fingerprinting,” 
and “Violent Criminal Behavior.” 

This 571-page book may be purchased 
for $33.95 plus $5 for postage and 
handling by calling Information USA, 
Inc., at (301) 942-6303, or writing to 
Information USA, Inc., at P.O. Box E, 
Kensington, MD 20895. It is also avail- 
able on five-and-a-quarter-inch or three- 
and-a-half-inch diskettes in DOS com- 
patible text files for $200. 


Federal Law-Related Careers 

Ever consider going to work for the 
federal government? Federal Reports, 
Inc., has just published its second edi- 
tion of Federal Law-Related Careers, a 
guide to more than 80 legal careers in 
government. The 86-page booklet offers 
guidance through the federal employ- 
ment application process, describes law- 
related jobs within the various federal 
agencies, and offers tips on seeking 
federal employment. 

First published in 1986, Federal Law- 
Related Careers has been completely 
revised, offering more detail on posi- 
tions and the application process. The 
booklet is available for $14.95 from 
Federal Reports, Inc., 1010 Vermont 
Avenue, N.W., Suite 408, Washington, 
D.C. 20005, telephone (202) 393-3311. 


Have You Read A Good Book? 

Members of the Bar are encouraged 
to submit brief book reviews (approxi- 
mately 500 words) for publication. 
They should be related to law but may 
be practical, esoteric, entertaining or 
even fiction. Reviews should include 
the number of pages, the publisher, cost 
if known, and publisher’s address. 
Send them to Editor, The Florida Bar 
Journal, 650 Apalachee Parkway, Tal- 
lahassee 32399-2300. 
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LAWYER SERVICES PAGES 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 

GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


ATTENTION 


FLORIDA BAR EXAM APPLICANTS 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 
In your own home: 


Comprehensive Audio Cassette Lectures 
Extensive Printed Course Notes 
Bar Exam Grading and Analysis 


CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE 


Or write to us at our National Bar Review 
headquarters as follows: 
FLORIDA NORD BAR REVIEW COURSE 
W. Maple Rd., Suite C-311 
FLORIDA’S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 


Credible. 


Medical Experts 


Florida physicians have more credibility with Florida juries. We 
have more than 900 Florida physicians who will review your 
malpractice case and, if it has merit, testify for you. Plaintiff or — 
defense. 


Physicians for Quality 


1-800-284-3627 


The SMALL FIRM 
Prescription 


SOFTWARE 
FOR IBM PCs & COMPATIBLES 


Computer automate your law firm with the 
all new Version 4.0 SMALL FIRM Pres- 
cription. 


¢ Time & Billing 

e Advanced Cost Accounting 
¢ Trust Accounting 

¢ General Ledger 

e Payroll 

Check Writer 

e Report Generator 


All these functions are fully integrated into 
one program designed specifically for 
small law firms and all for just $299*. 
*Add $10 handling 


This program is so simple 
to operate, your legal 
secretary will have it 

running on the first day. 


(800) 749-9060 


HEALTH CARE AUDITORS, INC. 


MEDICAL & DENTAL MALPRACTICE EXPERTS 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE 
* GRATIS consultation by clinical rep INYOUR OFFICE 
* GRATIS court room assistance by our clinical reps 


11th HOUR NOTARIZED AFFIDAVITS: SUPER RUSH 
Signed written opinions from $295 


* We are NOT simply a referral service. We work 
closely with you to BUILD YOUR CASE 
* All medical experts are actively practicing - 
BOARD CERTIFIED - NO RETIRED EXPERTS 
If your case has no merit we will document such 
for your firm GRATIS! 
* Financial plans tailored to your exact needs 


HCAI MEDICAL LITIGATION SUPPORT TEAM 
P.O. Box 22007 St. Petersburg, Florida 33742 
813-579-8054 
For Stat Service: FAX (813) 573-1333 
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Attorney Software, Inc. 
1801 Australian Ave. So. 


CALL FOR YOUR 


FREE SAMPLES! 


With purchase of this easy-to-read 224-page guide. 


“Good for the client... Get today’s most- wanted selling aids & slides on 
just as useful for 
the advisor.” ¢ LIVING TRUSTS 


Dow: 1D LLM, « INSURANCE TRUSTS 
 « CHARITABLE REMAINDER TRUSTS 


ONLY $22.95 Our proven-effective materials inform, convince and 
Money-Back Guarantee motivate prospects to meet with you. Results? More 


SCHUMACHE COMPANY 
ury Park ©. #410F, Los Angeles, 


clients, more fees—with less selling required by you. 


Expert Witness | 
Blectvioal Power - Electronics - 
Robert J. Abend, P.E. Areas of Expertise: 

¢ BSEE (Summa Cum Laude) ° Electrical Accidents 
¢ MSEM ¢ Electrical Power 
¢ Three U.S. Patents National Systems 
¢ 25 Years Experience Forensic ¢ Electronic Equipment 
¢ FCC General Radio ¢ Radar Equipment 
Telephone License ¢ Semiconductors 
* Member National * Computer Hardware & 
Forensic Center Software 
Telephone & FAX 1265 Palmdale Circle 
(407)952-2216 Palm Bay, FL 32901 


NO CHARGE FOR INITIAL CONSULTATIONS 


MISSING HEIRS 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Swift, accurate research and documentation 
FIDUCIARY RESEARCH, INC. 
403 Southeast First Street, Delray Beach, FL 33483-4540 
1-800 872-3429 
Forensic genealogists to the Florida Bar since 1966 
TRY US FIRST! 


FLORIDA LICENSE #GA 8600232 


EXPERT WITNESSES 


ASSOCIATES 


Automotive, Truck, Bus & Agricultural Equipment 


© Florida Engineers Available 
® Member of Defense Research Institute 


ENGINEERING ANALYSIS ASSOCIATES, INC. 
30600 Telegraph Road, Suite 2370 
Birmingham, Michigan 48010 
(313) 642-3232 


CHAPY.13 
BANKRUPTCY 
SOFTWARE 
~ 


Option 


Court Approval 


* Computer Counsel Seal awarded by 
Law Office Automation Center, 
independent testers of legal software. 


Call (313) 398-9930 
for test report, 
references and 

demo disk 


SPECIALTY SOFTWARE 


Box 7026 * Huntington Woods, MI 48070 


Professional 
Investigations 


SPECIAL PACKAGES AVAILABLE 
Includes All Travel and Expenses: 
_ Limited Financial Check 


(305) 429-8855 
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LAWYER SERVICES PAGES > 

local records in any Florida court 
Extended Financial Asset Check ........ $229 
"Includes; Full limited financial 
check plus motor vehicle and boat 
Call for details on our full ange of surveillance 2 
and investigative services. 
TOLL FREE 
CLAIMS VERIFICATION : 
~The Industry’s Foremost Professional Investigative Agency 

Offices throughout Florida, Georgia and Alabama 
Over 12 years of Professional Service Fully Licensed & Insured ; 
Corporate Headquarters 
ield Beach, FL 33442-7708 


LAWYER SERVICES PAGES 
FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits — Real Estate 


PURVEYORS OF ORIGINAL DOCUMENTS 


J. FREMON JONES, PH.D. 
FOR COLLECTION OR DISPLAY IN HOME Columbia Research Associates All Areas 
OR OFFICE P.O. Box 147050 
Legal Contracts 1350 AD. to 1825 AD, Gainesville, FL 32614-7050 1-800-766-3008 


Presidents of the United States 
Declaration of Independence Signers 
Documents by Judges, Criminals & Scallywags 


Period Price Lists $6.00 
Archives of History THE FLORIDA 


P.O. B. 23191 
St. Petersburg, Florida 
Fax 813-573-1333 


EXPERT WITNESS 


GERALD P NYREN 
Architect 
AConstruction 
ACode Compliance 
AHealth Care Architecture 


Consultation, review, research, evalu- 
ation, site survey, report preparation, 
technical support, deposition, court 
appearance 


904-845-4706 ... is in the September 1991 annual directory 


FL Architectural Reg. #AR0006228 
FL Municipal Fire Safety Inspector #44420 


‘DIRECTORY 


TECHNICAL 
MEDICAL & DENTAL 
EXPERT SERVICES 
Engineering (all areas); Negligence; Accident re- 
construction; Products liability; Biomedical inju 
analysis; Metallurgy & mae analysis; Athletics ADVERTISERS INDEX 
& sports safety; Criminalistics; Medical, dental 
and podiatry malpractice. Brochure. Medical & 
dental doctors in addition to technical experts on Robert J. Abend, P.E. 99 Haas, Austin, Ley, Roe & Patsko, P.A. 41 
Staff and available to consult and testify in all Archives of History 100 Health Care Auditors, Inc. 98 
courts. Full range of laboratory services. The Arkhon Corporation 11 Hogg, Allen, Norton & Blue 40 
INTER-CITY TESTING & Attorney Software, Inc. 98 _Inter-City Testing & Consulting Corp. 100 
CONSULTING CORPORATION Attorneys’ Title Insurance Fund, Inc. 17,55 International Genealogical Search, Inc. 69 
(305) 537-1442 Battaglia, Ross, Hastings and Dicus 36 J. Fremon Jones, Ph.D. 100 
Executive Offices: Matthew Bender & Company, Inc. 5 Jurisco 67 
167 Willis Avenue George T. Bisel Company 8 Lawyers Cooperative Publishing 83 
A Mineola, N.Y. 11501 Booth & Arnold 47  Midstate Legal Supply Corp. 45, 58, 79 
(516) 747-8400 Boren Legal Software 59 National Boating Safety Consultants, Inc. 95 
Out of NYS (800) 822-1515 Claims Verification, Inc. 99 National Casualty & Fire Adjusters, Inc. 65 
Corpex Banknote Company 10 National Law Resource 34 
Corporation Information Services 3rd Cover NORD Bar Review 98 
Coutts & Company 1 Gerald P. Nyren 100 
eye Crane & Co. 9 Overseas Management Company 54 
For additional CT Corporation System 2nd Cover _ Professional Liability Claim Managers 13 
service Delta Environmental Consultants, Inc. 22 ~=Physicians for Quality 98 
° Datatrace Information Services 23. Schumacher and Company 99 
P roviders .... Dykema Gossett 51 Siver Insurance Management Consultants 29 
Empire 2 Southeast Bank, N.A. 19 
Engineering Analysis Associates, Inc. 99 = Specialty Software 99 
Consult the ; Fiduciary Research, Inc. (Missing Heirs) 99 Taylor, Day & Rio 37 
Lawyer Services Pages First American Title Insurance Co. 31 UCC Filing & Search Services, Inc. 6, 35 
Florida Lawyers Mutual Insurance Co. 7 United Parcel Service 15 
(yellow pages) Fogel & Associates, Inc. 63 Wagner Hohns Inglis, Inc. 25 
of your Fournaris & Eversole, P.A. 46 West Publishing Company 4th Cover 
Florida Bar Government Liaison Services, Inc. 98 
Journal directory. 
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When it’s a 
matter of Public Record, 
around Florida or nationwide, 
CIS can help you find it... fast. 
For almost 14 years we have 
expedited the filing and retrieval 
of public records information. 
Our services include: 


CORPORATE RECORDS 
Name Availability 
Filing Articles & Certificates 
Retrieving Documents 
Corporate Searches 


INSTACORP 
Same day preparation and filing of 
new Articles of Incorporation 


UNIFORM COMMERCIAL CODE 
UCC-11 Searches/Photocopies 
UCC-1 & UCC-3 Filings, etc. 


MOTOR VEHICLE RECORDS 
Registration 
Duplicate Titles 
Title Transfer 
Accident Reports 
Driving License Records 


SERVE AS REGISTERED AGENT 
Domestic Corporation 
Limited Partnership 
Foreign Corporation 


COUNTY/CLERK OF THE COURT 
INFORMATION 
UCC, Tax Lien and Judgement 
Fictitious name searches 
Pending litigation 


NATIONWIDE INFORMATION 
UCC filings and searches 
Corporate filings, certificates 
DMV Information 
Registered Agent information 
— (Most services are available 
z on a nationwide basis.) 


CORPORATE KITS 
Stock Certificates 
Minutes 
Bylaws 
Corporate Seal 


CORPORATION 
INFORMATION 
SERVICES, INC 


1-800-342-8086 
1201 Hays Street 
Tallahassee, FL 32301 


Specialists in Public Records Research 


: 


of 


in gone 


he past 11 years have seen dynamic 

changes in state and federal law and 
practice. Now Black's Law Dictionary has 
been completely revised and expanded to keep 
you up-to-date. 


Much more than a dictionary. 

You'll find new legal concepts. New causes of 
action. New legislation. Greatly expanded 
usage examples. Thousands of additional 
internal cross-references. Plus, new and 
expanded entries covering taxation, finance, 
bankruptcy, environmental law and 
commercial transactions. And more. 


Black's Law Dictionary is the best way to 
stay on top of the expanding language of the 
law in the 1990s. Make sure you have this 

e latest edition of the standard authority for 
legal definitions for over a century. 


Own the New Edition 
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The perfect 
companion... 


West's Legal Desk 
Reference 


Designed to be the 

perfect timesaving 

compliment 

to your Black's 
Law Dictionary. 

Key Legal Terms 


Style, Grammar 
and Usage Guide 


Research by Subject 

State Judicial Systems 
Quick Cite: Statutes & Cases 
Useful Addresses 

And much more 


Call now to find out hundreds of 
ways these essential publications 
can save you hours of time, 
energy and frustration. 


Call 
1-800-328-9352 
to order today! 


PUBLISHING 
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© 1991 West Publishing Company 
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